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Abstract

The 74 years of military occupation in Jammu and Kashmir is considered as longest
occupation in modern history, with almost 700,000 armed forces deployed in UN
recognised Disputed Territory. Political and Legal Scholars believe that post
August 5", 2019 unilateral annexation of Indian occupied Jammu & Kashmir
(hereafter referred as IOJK) has changed the status of region from colonialism to
setter colonialism. The planned lawfare operation executed by the Bharatiya
Janata Party (BJP) government in 2019 has posed a serious threat to the civilian
population, with at least forty (40) constitutional and administrative amendments
altering the demographic status of IOJK. Surveillance, detentions, and the politics
of fear—a tripartite strangulation model shaped the security theology of Indian
state to control Kashmir. The rise in atrocity crime against civilian population and
the recent genocide alert by UN genocide watch is alarming the global powers to
stop human carnage in IOJK. This paper attempts to define the role of Human
Rights watchdog amid escalated state violence against civilian population.
Moreover, the paper discusses the Surveillance, detentions, and the politics of fear
and the settler colonial project in IOJK.



1. The Problem of Kashmir

Kashmir is an important topic today primarily because of the three nuclear armed countries
engulfing it and the never-ending human tragedy unfolding there—intensively over the past
twenty-five years and, in a more attenuated form, for decades before that. Kashmir had become
“the most heavily militarized region in the world” in 2004, and there was “one soldier for every
ten civilians”.! Amy Hawkins argued, the world is reaping the crop of chaos the British Empire
sowed, and “locals are still paying for the mess the British left behind in Hong Kong and
Kashmir.”?> To trace the genealogy of this conflict, it is imperative to contextualize this
assertion to understand the contemporary political dynamics and conflict of Kashmir. The
anticolonial uprisings in the Indian subcontinent, China, the Arab world and elsewhere did not
result in freedom or democracy for the nations ruled by the British Empire. The genesis of the
dispute can be traced back to the partition plan of India, which gave the choice to 565 Princely
states to join either India or Pakistan considering the religious, geographic, economic, and
ethnic affinity.> Jammu and Kashmir being the only Muslim majority state wanted to accede
Pakistan, yet Maharaja Hari Singh’s instrument of accession to India dragged to three wars
against each other since 1947, the first two of which were over Kashmir and the confrontation
on the borders [LOC] continue to escalate tensions between India and Pakistan.. Since then,
India is violating the fundamental human rights recognized by the UN, deliberately involved
in genocide, ethnic cleansing, and crimes against humanity. The Indian occupying forces
overtly killed nearly a hundred thousand innocent civilians, illegally detained thousands in
detention camps, and introduced several draconian laws to repudiate the basic human rights.*
The question of Kashmir continues to remain a perennial bone of contention between two

nuclear armed countries—India and Pakistan.

The Indian state’s governance of Indian-administered Kashmir requires the use of discipline
(in Foucauldian etymology actually punishment) and death as techniques of social control. The
structure of governance affiliated with militarization in Kashmir necessitates dispersed and

intense forms of psychosocial regulation.’ As an established nation-state, India’s objective has

! Randall, Laura. "In Kashmir: Gender, Militarization and the Modern Nation-State. By Seema Kazi." Journal of
Religion and Violence 2, no. 3 (2014): 501-502.

2 Hamid Dabashi, Hong Kong, Kashmir, Palestine: Ruins of British empire on fire, Al Jazeera,
https://www.aljazeera.com/opinions/2019/9/26/hong-kong-kashmir-palestine-ruins-of-british-empire-on-fire,
accessed on 5" February, 2022

3 Lamb, A. 1991. Kashmir A Disputed Legacy 1846—1990. England: Roxford Books.

4 Fayaz, S. 2016. “Kashmir Dispute Between Pakistan and India: The Way Out.” The Dialogue XI (1): 65-82.

5 Indian-administered Kashmir includes Kashmir, Jammu, and the Ladakh region.




been to discipline and assimilate Kashmir into its territory.® To do so has required the
domestication of Kashmiri peoples through the selective use of discipline and death as
regulatory mechanisms.” Discipline is affected through military presence, surveillance,
punishment, and fear. Death is disbursed through “extrajudicial” means and those authorized
by law. Psychosocial control is exercised through the use of death and deception to discipline

the living.® Discipline rewards forgetting, isolation, and depoliticization.’

Today Kashmir is one of the most heavily militarized zones in the world. More than seven
million soldiers have been deployed, including newly added million forces, as per the reports,
to counter what the Indian army itself admits is now just a handful of “Islamist terrorists.” This
myth has time and again punctured, because what has transpired from past three decades and
the last three months, if there were any doubt earlier, it should be abundantly clear by now that
their real enemy is the Kashmiri people, especially “Kashmiri Muslims”, as what was also

reiterated by Prime Minister of Pakistan Imran Khan in UN general assembly speech.

What India has done in Kashmir over the last 70 years is unimaginable for the world and
unforgivable. An estimated 70,000 people have been killed in the conflict, thousands
disappeared, dozens of women raped, hundreds lost their sight due to pellet guns, tens of
thousands have passed through torture centers like of Abu Gharib. Most armed rebels operating
in the valley today, who have personally gone through and experienced the brute manifestations
of violence, are young Kashmiris, armed and trained locally. They do what they do knowing
full well that the minute they pick up a gun, their “expected life span” is unlikely to be not
more than six months, some even only last for 48 hours, as, is the case with an assistant

professor in sociology, Mohammad Rafi, of Kashmir university. Each time a gun-holding boy

¢ Unless otherwise specified, “Kashmir” refers to Indian-administered Kashmir.
7 Note: The population of Kashmir was recorded at approximately 69,00,000 in 2008, with Muslims,
approximately 80 percent of Sufi heritage, constituting approximately 95 percent of the population. Across Jammu
and Kashmir, approximately 67 percent of the population was recorded as of Muslim descent, see Office of the
Registrar General and Census Commissioner, India. 2001. “Census 2001: State-wise Population by Religion.”
New Delhi: Government of India. The Census Commission projected the population of Jammu and Kashmir to
be 11.4 million in 2008, see Office of the Registrar General and Census Commissioner, India. 2001. “Projected
Total Population by sex as on 1st March-2001-2026 India, States and Union Territories.” New Delhi: Government
of India; British Broadcasting Corporation. 2003. “The Future of Kashmir?” (June), date noted in Kanishkan
Sathasivam. 2005. Uneasy Neighbours: India, Pakistan, and US Foreign Policy, 45. Burlington: Ashgate.
8 Deception operates through systematically distorted communication as the ordering principle in regular
interactions between state-legitimated authorities and civilian populations.
® We draw on the work of Michel Foucault. 1979. Discipline and Punish: The Birth of the Prison. New York:
Pantheon Press; 1980. Power/Knowledge. New York: Pantheon Press; 2000. “Governmentality,” in Power:
Essential Works of Foucault, 1954-1984, Volume 3, ed. James Faubion, 201-22. New York: The New Press; 2007.
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is killed, Kashmiris turn up in tens of thousands to bury the dead body whom they venerate as

a shaheed, a martyr.'°

The peoples of Jammu & Kashmir are struggling for the inherent right of self-determination a
right recognized by the international peace keeping bodies and civilized nations, but India has
been denying accepting it. Meanwhile, years of mismanagement and oppressive rule of India
set the stage for an uprising in the late 1980s and streets of Srinagar experienced a new phase
of the intifada. The legitimate demand was brutally crushed by the Indian forces and mass
demonstrations of civilian killings, kidnapping, extra-judicial killing, gang rape, and property
vandalism were reported across the region. Indian central government introduced various
draconian laws contrary to the international human rights law and provided immunity to Armed

Force deployed in the Jammu & Kashmir region to commit the overt acts of genocide.

1.1 Indian Occupation and Human Rights Abuses in Kashmir

The nation-states are sovereign in determining their internal and external policies, fully
responsible to protect their citizens from harm and dangers. They constitute certain laws to
uphold the basic rights and protect citizens from persecution. India always praises its
democratic and secular posture. Nonetheless, the situation in Jammu & Kashmir is
contradictory. Since 1947, the fundamental human rights of peoples of Jammu and Kashmir

have been grossly violated by the Indian occupied forces.

The paramilitary troops are purposefully involved in systematic killings and gross violations
of basic human rights, using various draconian laws to legitimize the persecution. Since
January 1989, the suppressive forces persecuted some hundred thousand Kashmiris to change
the demography of the region.!! In late 1992 and early 1993, human rights conditions further
deteriorated as Indian troops embarked on a "catch and kill" campaign against suspected
militants. Since then, summary executions of detainees by security forces have sharply

increased.

In October 1992, Asia Watch and Physicians for Human Rights (PHR) sent a delegation to
Kashmir to document human rights abuses and violations of the laws of war by Indian armed
forces and by militant forces. Following the upsurge in violent reprisals against civilians and

attacks on human rights activists in late 1992 and early 1993, Asia Watch sent a second mission

10 Arundhati Roy, The Silence is the Loudest Sound, Guardian, 15 August, 2019
https://www.nytimes.com/2019/08/15/opinion/sunday/kashmir-siege-modi.html, accessed 6 February, 2022
' KMS. 2016. Human Rights Violations. Kashmir Media Service. http://www.kmsnews.org/news/.




to Kashmir in April and May 1993, in cooperation with Physicians for Human Rights Denmark.
The given table illustrates the human rights violations committed by the Indian forces in the

region.

Table 1: Human Rights Violations in Kashmir from January 1989 till January 31, 2022

Sr. No. Description Numbers
01 Total murders 95,971

02 Custodial killings 7,229

03 Civilians detained 164,123
04 Structures arsoned / destroyed 110,459
05 Women widowed 22,941

06 Children bereaved/orphaned 107,857
07 Women gang raped / molested 11,247

Source: Human Rights Violations in IOJK, Kashmir Media Service.

Fasting forwarding this to the abrogation of Article-370, arbitrary mass arrests and detentions
occurred after 5 August in Jammu & Kashmir and have been used against thousands of people,
including political leaders, human rights activists, lawyers, and ordinary citizens. Less than
two weeks after the abrogation of Article 370 of the Indian Constitution [see below,

Background], 4,000 people were reported to have been placed in custody since 5™ August.'?

On 20" November 2019, the government told Parliament that 5,161 persons had been detained
since 5 August, and that 609 of them were still in detention. These figures, however, did not
specify the laws under which individuals had been arrested and under which charges. The 1978
Public Safety Act (PSA) allows detention for up to two years without charge and has frequently
been used against Human Resource Developments (HRDs) and political activities in Jammu &

Kashmir.

Although establishing accurate figures of arrests and detentions under the PSA since 5 August
has been difficult due to the ongoing restrictions on freedom of expression and information, on

6™ September 2019, the government claimed to have arrested 3,800 people under the PSA

12 Hindu, About 4,000 people arrested in Kashmir since August 5 : gvt sources to AFP, 18 August 2019,
https://www.thehindu.com/news/national/about-4000-people-arrested-in-kashmir-since-august-5-govt-sources-
toafp/article29126566.ece.
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2,600 of whom had been released.!> Many of those arrested and detained were transferred to
jails outside of Jammu & Kashmir, including district jails in Agra, Varanasi, Bareilly,
Lucknow, Ambedkar Nagar, and Prayagraj Naini (all in Uttar Pradesh State), and the Tihar
Prison Complex in New Delhi. This has been especially the case of youth and low-ranking
political activists.'* During the total communication blockade, families were kept in the dark
as to the location of their relatives who had been arrested, and locations of detention centers
were not made public. The communication blockade made it particularly difficult for family
members of detainees to obtain information regarding their location and health conditions. The
location of approximately 45% of the 635 cases of individuals from Jammu & Kashmir
detained under the PSA that local human rights organizations have been able to verify remains

unknown to these organizations. '

According to a petition filed by the Juvenile Justice Committee of the Jammu & Kashmir High
Court before India’s Supreme Court on 26" September 2019, 144 under-aged boys, including
a child as young as nine years old, had been arrested since 5 August, as of the date of the filing
of the petition. However, field investigations conducted by local human rights organizations
seem to indicate that there were significantly more cases of juveniles being illegally detained,
many of whom for over 24 hours.!¢ Cases of torture remain frequent in Jammu & Kashmir and
continued to be reported after 5 August. Many of the individuals, particularly youth, who were
arrested during night raids reported being subsequently tortured while in detention. Many of
the boys and young men alleged to have been sexually tortured during their detention.!” Despite
many serious allegations of torture in custody, it is not known whether any investigations into

these reports have been carried out.

13 Reuters, Thousands detained in Indian Kashmir crackdown, official data reveals, 12 September 2019,
https://www.reuters.com/article/us-india-kashmir-detentions/thousands-detained-in-indian-kashmir-crackdown-
official-datareveals-idUSKCN1VX142.

14 APDP & JKCCS, Annual Review of Human Rights situation in Indian administered Jammu and Kashmir
(January to December 2019), p. 24

15 Ibid., p. 25

16 Ibid., p. 27

17 Ibid., p. 48



Table 2: List with names and details of victims Killed in Year 2021

Name Status Nature of Killing Address
Fayyaz Ahmed Policeman Unidentified Gunmen Pulwama
Raja Bano Civilian Unidentified Gunmen Pulwama
Rafia Civilian Unidentified Gunmen Pulwama
Mudasir Ahmed Butt Civilian Grenade Attack Hanji Gund,
Beerwah
Unidentified Freedom fighter Military Operations Kachdoora, Shopian
Mudasir Pandith Freedom fighter Military operation Gund Brath, Sopore
Uzair Ashraf Dar Freedom fighter Military operation Zainapora, Shopian
Mohd Amin Malik Freedom fighter Military operation Nagbal, Tral
Rakesh Pandit Civilian Unidentified Gunmen Tral, Pulwama
Waseem Ahmed Policeman Grenade Attack Sopore
Shaukat Ahmed. Policeman Military operation Sopore
Basheer Ahmad Civilian Military operation Kraltang, Sopore
Manzoor Civilian Military operation Kraltang, Sopore
Unidentified Freedom fighter Military operation Shopian
Wasim Bashir Pandit Freedom fighter Military operation Kakapora
Mucg;;;ﬁ‘;l;lad Freedom fighter Military operation Agﬁﬁg’m
Ily;?alsklézl;(igar Freedom fighter Military operation D?(‘;fgﬁgga’
Ubafbi};?lf;}? lias Freedom fighter Military operation Batamaloo, Srinagar
Aqib Ahmad Lone Freedom fighter Military operation Khét&(ligzgora,
Unidentified Freedom fighter Military operation Iéirgsf:;l’
Waseirgnlzhmad Freedom fighter Military operation Hathlangoo, Sopore
Unidentified Freedom fighter Military operation -
Sabzar Ahmad Ganie Freedom fighter Military operation Sehpora, Kulgam
Amir Ahmad Bhat Freedom fighter Military operation | Imam Sahib, Shopian
Khadija Civilian Hear;(ﬁ;chaﬂ”ing Habak, Srinagar
Faisal Gulzar Freedom fighter Military operation Hadipora, Shopian
2 unidentified Freedom fighter Military operation Semthan, Anantnag
Tahir Saleem Former Police officer Unidentified Gunmen Mazhama, Budgam
Imtiyaz Shah Freedom fighter Military operation Tral, Pulwama




Awantipora,

Unidentified Freedom fighter Military operation Pulwama
Unidentified Freedom fighter Military operation Jarsllll\(/f I())i};a;lla,
Unidentified Freedom fighter Military operation Kakapora, Pulwama
Ramiz Raja Policeman Grenade attack Aribagh, Srinagar
Mushtaqg Ahmad Civilian Grenade Attack Sopore
Irshad Riyaz Ahmad Civilian Grenade Attack Sopore
Shams-ud-Din Peer civilian Grenade Attack Sopore
Shafqat Nazir Khan Policeman Grenade Attack Sopore
Jaganath Rai Policeman Attack by Armed rebels Lawaypora
Rayees Ahmed, Freedom fighter Military operation Sopore
Amir Mir Freedom fighter Military operation Sopore
Raqib Malik Freedom fighter Military operation Sopore
Aftab Wani Freedom fighter Military operation Sopore
Sajad alias Afghani Freedom fighter Military operation Sopore
Sarfaraz Mir Freedom fighter Military operation Uri, Baramulla
Javaid Ahmad Malik Civilian Unidentified Gunmen Lurgam, Tral
Meeran Ali Pathan Civilian Unidentified Gunmen Safa Kadal
Kashi Indian army personnel - -
Nishaz Hussain Lone Freedom fighter Military operation Tral, Pulwama
DanisleMl?}? zoor Freedom fighter Military operation Kakapora, Pulwama
ie
Amir Wagay Freedom fighter Military operation Rajpora, Pulwama
Mehran Manzoor Freedom fighter Military operation Jamalata, Srinagar
Mehrazuddin Halwai Freedom fighter Military operation -
Kifayat Freedom fighter Military operation ii\rzlagririggﬁj
Anayat Ahmad Freedom fighter Military operation %ﬁ?\gggg’
Na;a:ngilg? ad Freedom fighter Military operation Redwani, Kulgam
Shahbaz Freedom fighter Military operation Katrusu, Kulgam
Rohi Jan Civilian Hit by\}:}iﬁi army Kg;gﬁf‘;ﬁ”
Irfan Ahmed Sofi Freedom fighter Military operation Natipora, Srinagar
Bilal Ahmed Freedom fighter Military operation Natipora, Srinagar
Ishfaq Dar Freedom fighter Military operation -
Fayaz War Freedom fighter Military operation -
Sariq Altaf Freedom fighter Military operation Bandipora




Prem Prakash

Indian army personnel

Suicide

Ghulam Rasool Dar Civilian Unidentified Gunmen Redwani, Kulgam
Jawahira Begum Civilian Unidentified Gunmen Redwani, Kulgam
Javaid Dar Civilian Unidentified Gunmen Brazloo, Kulgam
Ghulirgrl};assan Civilian Unidentified Gunmen Devsar, Kulgam
Bantu Sharma Policeman Unidentified Gunmen
Shgﬁlgjvr dlﬁzr‘;ar Civilian Unidentified Gunmen -
Majid Ahmad Gojri Civilian Unidentified Gunmen Chattabal, Srinagar
Dr Bindroo Lal Civilian Unidentified Gunmen Srinagar
Virendar Paswan Civilian Unidentified Gunmen Srinagar
Mohammad Shafi Civilian Unidentified Gunmen Batamaloo
Spender Kour Civilian Unidentified Gunmen Alsor(;ﬂiag:rgh’
Deepak Chand Civilian Unidentified Gunmen Jammu
Imtiyaz Ahmad Dar Freedom fighter Military operation
Aqib Bashir Kumar Freedom fighter Military operation Trenz, Shopian
Mukhtar Shah Freedom fighter Military operation Ganderbal
Sham Sofi Freedom fighter Military operation -
Subedar Ajay Singh Indian army personnel Military operation Rampur
Naik Harendra Singh|  Indian army personnel Military operation -
Um;;;\ﬁgesl};taq Freedom fighter Military operation Pampore, Pulwama
Raja Reshi Dev Civilian Unidentified Gunmen Bihar
Joginder Reshi Dev Civilian Unidentified Gunmen Bihar
Chu“%glaReShi Civilian Unidentified Gunmen Bihar
Adil Wani Freedom fighter Military operation -
Shahid Aijaz Civilian Unidentified Gunmen Anantnag
Tawsee! Ahmad Civilian . Kulgam
Sageer Ahmad Civilian Unidentified Gunmen |  Saharanpur, Uttar
Ansari, Pradesh
Tauseef Ahmad Policeman - Batamaloo, srinagar
Bhupinder Singh Indian army personnel Suicide -
Shiraz Molvi Freedom fighter Military operation -
Yawar Bhat Freedom fighter Military operation -
Altaf Ahmad Bhat Civilian Fake Encounter Hsyr ?E;I;Z?’
Sameer tantray Freedom fighter Military operation Tral




Amir Magray Freedom fighter Military operation Ramban, Jammu
Mudasir Gull Civilian Fake Encounter Srinagar
Mehréelﬁla;{:seen Freedom fighter Military operation Jamalatta, Srinagar
Manzoor Ahmad Mir| Freedom fighter Military operation Pulwama
Arafat Ahmad Freedom fighter Military operation Nikloora, Pulwama
Sheikh
Yasir Parray Freedom fighter Military operation -
Furqan Freedom fighter Military operation -
Sameer Ahmad . . Bargam,
Tantray Freedom fighter Military Operation Awantipora
Shindey .Sandeep Indian army personnel Suicide -
Arjun
Unidentified Freedom fighter Military Operation Harwan, Srinagar
Sajad Ahmad Chak Freedom fighter Military Operation Braripora, Shopian
. ) . . Achan Litter,
Raja Basit Yaqoob Freedom fighter Military Operation Pulwama.
Nadeem Nazir Bhat Freedom fighter Military Operation Koil Shikargah Tral
Rahi Rasool Bhat . . .
alias Adil. Freedom fighter Military Operation Kanipora Dadsara
Faheem Bhat Freedom fighter Military Operation Kadipora, Anantnag

Source: Legal Forum for Kashmir Annual Review 2021

1.1. Surveillance and Control

Surveillance, detentions, and the politics of fear—a tripartite strangulation model shapes the
security theology of Indian state to control Kashmir. India’s Armed forces have occupied
10,54,721 kanals of land in Indian-held Jammu and Kashmir.'® On this land, 671 security
camps have been established in Kashmir.'® The structure and placement of the camps enforce
contact between women, children, and Armed forces and create contexts in which gendered
violence is regularized.?’ The widespread use of torture in detention camps and interrogation

centers, against men and male youth, has impacted 60,000+. As many as 1,00,000 have been

'8 Which totals 1,31,840 acres. Note: 8 kanals = 1 acre. The Government of Jammu and Kashmir noted that 8.55
lakh kanals were held illegally, Arif Safi Wani and Muddasir Ali. 2009. “Troops occupy 10.40 lakh kanals in JK,”
Greater Kashmir (August 24). Further, security forces were in possession of 1,572 buildings in Kashmir. A lakh
=1,00,000.
19 Athar Parvaiz. 2009. “Conflict threatens wildlife in Kashmir,” OneWorld South Asia (February 6); figures have
been assembled from other archival material and IPTK sources.
20 Security personnel have searched, initiated unsolicited physical contact, detained, leered, teased, passed lewd
remarks, psychologically degraded, propositioned, extorted, physically harassed, molested, and assaulted
girls/minors and women in the course of everyday life. Where villages are encircled by security camps, and family
members are surveilled and their movements regulated, they have been unable to leave to report the matter. In
certain instances, women who do not observe the hijab or burkha have been compelled to use the same to create
a barrier to the unsolicited and undesirable advance of soldiers, see Chatterji et al. 2009. Hijab: Here, refers to the
scarf worn by Muslim women to cover their hair; Burqa, also burkha: a head-to-ankle outer garment used as a
cloak.
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orphaned. Also, tracing the genealogy, we see how nation state politics is based on the modern
conception of the Westphalian nation state model, which organizes and monopolizes violence
under the exclusive authority of a sovereign state. This conception, Khaled Al-Kassimi asserts
“only began to characterize global politics in the 19th century and more so at the beginning of
the 20th century, contrary to the political myth that perceives the year 1648 as the moment
where world state leaders monopolized, organized and structured violence.” As Wael Hallaq
argues, the state can delimit, limit, exclude or curtail any religious practice, and thus has the
power to determine the quality and quantity of the religious sphere as it sees fit. This is because
the state is the ultimate sovereign, with its own reason for existence — what we call reason of
state or raison d’etat, a relatively new concept in the long stretch of human history.?! The
Indian state discovered an opportunity to frame its counter insurgency -efforts in
Kashmir within the wider context of the nasty brutish and long America’s war on Terror. In
doing so, successive Indian governments have tried to promote the idea that their counter
terrorism efforts in Kashmir are to subdue a threat similarly faced by Israel from Hamas. This
is an attempt on the part of the government to distract from its own failings in addressing the
genuine political aspirations of the majority Muslims in Kashmir. “Seen through the fog of the
“war on terror” and the Indian government’s own cynical propaganda, the problem in Kashmir

seemed entirely to do with jihadist terrorists” wrote Indian author, Pankaj Mishra in 2008.

Few key and significant people among twenty-five Kashmiris recently appeared in a
controversial potential surveillance Pegasus list. Apart from several journalists, these include
separatist leaders Mirwaiz Umar Farooq and Bilal Gani Lone.?? It was already reported that
late Syed Ali Geelani’s phone was also targeted for almost two years. The history of control
through surveillance in various modes traces its genealogy much earlier in post-1947
annexation of Kashmir. Lasting more than sixty years, and despite India’s constitutional Basic
Law, judicial precedents and a plethora of civil rights statutes formally prohibiting racial
discrimination, the oppression of Kashmiris through various modes and forms of surveillance
has not ended. Visible and non-visible, formal, and non-formal, and legal and illegal
discriminatory acts, along with deeply embedded personal and group preconceptions and
public policy assumptions, continue to support discriminatory public policies against
Kashmiris. The colonizer’s monitoring and surveillance exercises in Kashmir simultaneously

aim at sustaining otherness and preserving the settler’s power to control the native’s body,

21 Hallaq, Wael B. "The Impossible State: Islam." Politics, and Modernity’s Moral Predicament (2012). p. 2-13
22 25 Kashmiris Appear in Potential Surveillance List, https:/kashmirlife.net/25-kashmiris-appear-in-potential-
surveillance-list-272886/
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home, and land; the colonizers place individuals and communities under surveillance to keep
the colonized in their place. Elements of the discursive dynamics that maintain surveillance
over the development, movement, life, and body of Kashmiris, in the context of Indian
colonialism, is revealed through an examination of laws like AFPSA and UAPA. These laws

convict political activists, academics, or anyone who seek their legitimate political right.

It is not my intention to historicize this organization, although I will discuss the historical
context when relevant; rather, my aim is to examine its acts and discourse as a vehicle in my
quest for new directions in analyzing securitization, surveillance, and the production of fear.
The Indian settler state’s habitual behaviors of resorting to force, violence and intimidation as
a chosen means to evict the native—such as the state-sanctioned violence against Kashmiris by
Indian security forces in various massacres (Gawkadal, Bijbehara among others) were

calculated measures in a formal program of creating fear and silence-by-terrorization”.

Amid technologies of controlling bodies, there has been a strategic paradigmatic shift in
Orwellian terms to ‘monitor’ all forms of political dissent in Kashmir. Strengthening the
surveillance structure is the main reason behind the loss of lives, of continuing sieges, mass
arrests, and crackdown on activists in the recent decade in Kashmir. Jammu Kashmir Coalition
of Civil Society, a group of human rights organizations, reported in August that police had
made complaints against more than 200 users of social media platforms and virtual private
networks, deploying surveillance technology to trace and summon them to police stations
under anti-terror and detention laws. As many as 25 people from the Kashmir Valley were
potential targets of surveillance through the Pegasus spyware between 2017 and mid-2019, a

report published by The Wire.?

Surveillance of Kashmiri ‘bodies’ have always been an integral part of Indian colonial project.
Tools deployed included population registries, identification cards, land surveys, watchtowers,
imprisonment, and torture. Although surveillance has always been a vital constituent of the

ruling apparatus in Jammu and Kashmir (J&K).

Among more than 600,000 Indian troops and other visible markers of a military occupation,
various surveillance units dot Kashmir’s landscape. There is a strong physical surveillance in

place with a plethora of new technologies, such as phone and internet monitoring and

23 Shemin Joy, Top Kashmiri leaders, journalists, activists among potential Pegasus targets: Report
https://www.deccanherald.com/national/national-politics/top-kashmiri-leaders-journalists-activists-among-
potential-pegasus-targets-report-1012005.
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interception, and CCTV, has enabled Indian state to surveil the population it occupies on a
massive, intrusive scale and not even in educational centres are left due to sustained anti-India
protests. Such panopticon that has been encircling Kashmir is a construction of the Indian state,
which has been intensifying its mass-surveillance architecture in the region for over a decade.
Indian state shifted its focus on social media to monitor what individual Kashmiris say and do,
as well as to gather and analyses information on attitudes among the Kashmiri population more

broadly.

The recent upsurge in summoning people to police stations and counter-insurgency torture
centres disabling social media accounts came as a by-product of the ‘politics of fear’ raising
voices against the Indian state and brutalization of Kashmiri bodies, to visit police stations in
one such example of the ‘controlling’ the flow of information. In November 2014, Vasundhara
Sirnate, the chief coordinator of research at The Hindu Centre for Politics and Public Policy
wrote in an article in The Hindu: “An Intelligence Bureau official stationed in Kashmir told
me that they were tapping 10 lakh phones in Kashmir alone by 2014.” Mobile telephony was
introduced in India in 1995 and, owing to security concerns, was permitted in Jammu and
Kashmir only in 2003. For the state, the arrival of cellular phones proved to be beneficial

in tracking down militants.

However, since 2008, a surge in mass civil uprisings and the use of technology for information
dissemination, protests and mobilization in the state have led to major curbs on mobile services
and the internet. The government also relies heavily on human intelligence or “agents”
embedded within the population. “Surveillance aided by technology is only a supplement and
not a replacement to the human interface,” Rajendera Kumar the director general of police in
Jammu and Kashmir. In Kashmir, tracking Social Media posts, columnists, or students actively
involved in raising their voices against Indian atrocities in Kashmir and abroad is a surveillance
tool used to identify and then curtail such voices of dissent. The recent coup of Kashmir Press
Club, intimidation, and harassment of more than thirty journalists, anti-terror cases of UAPA
against three Kashmiri journalists, Fahad Shah, Gowhar Geelani and Masrat Zahra, terror
charges against world renowned Human Rights activist Khurram Parvez manifest the obsession

of furthering a particular narrative and controlling the flow of information from Kashmir.

Cyber police in Kashmir expanded shortly after the abrogation of Article-370 with the intention
of curbing cybercrimes. Since then, the unit has grown into a sophisticated surveillance
operation, equipped with advanced technology for tracking down Kashmiris, including more

recent monitoring of those who contracted Covid-19 during the pandemic. As Late SAR
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Geelani, a professor from Kashmir who used to teach Arabic in Delhi University, argued
snooping has become elemental to the state’s socio-cultural atmosphere, leading to fear and its
internalization. that the state aims to create fear. Geelani, who was given the death sentence in
the 2001 Parliament attack case, but was later acquitted of all charges, told a researcher,
“Surveillance and politics of fear is part of their social engineering project. They fear

togetherness. It is a psychological war.”?*

1.2. Torture, Detentions and Politics of Fear

The militarisation of Kashmiri territory, torture, clamping down on demonstrations (often
violently) and routine detentions of protestors and activists is a reality Kashmiris know too
well. Torture, as an institutional expression of power and social control, is an instrument for
states to intimidate or even eliminate enemies and non-enemies.?> When torture becomes a
routine practice of the State, it is a reflection of the State’s use of authorized violence and
impermissible coercion, practices which are backed by the notions of self-defence, national
security and at a broader level, the very survival of the State. Since the acts of torture are an
attack on the physical as well as the psychological integrity of a human being, therefore, its

prohibition exists across international, regional and national laws.

Despite the proscription of torture in both International Humanitarian Law and Human Rights
Law, there existed a lack of definition on what constitutes torture. The first instrument to define
torture was the UN Declaration Against Torture in 1975. However, the most influential
definition of torture is found in Article 1 of UNCAT, which has also been considered to be
representative of Customary International Law.?® It includes an act by which “severe pain or
suffering” is intentionally inflicted on a person or a third person with the intention of obtaining
“information or a confession”; or as a “punishment for an act committed or suspected of

committing”; or on any reason based on discrimination of any kind.?’

For Kashmiris, illegal detention, torture and disappearances is the norm and dissent is labelled

as political blasphemy. It is estimated that since 1990, around 8,000 men “disappeared” while

24 Uzma Falak, How Indian Surveillance Disrupts Ordinary Life and Lives in Kashmir, (18 June 2015),
https://caravanmagazine.in/vantage/how-indian-surveillance-disrupts-ordinary-life-and-lives-kashmir

25 Winston PN, Atkins L. The International Law of Torture: From Universal Proscription to Effective
Application and Enforcement. Harvard Human Rights Journal. 2001. 14: 87-121; at p. 91.

26 Prosecutor v. Delalic Case No. IT-96-2 1-T, Judgment (Nov. 16, 1998), at para 459

27 See Article 1, Convention Against Torture and Other Cruel, Inhuman, or Degrading Treatment or
Punishment, G.A. Res. 39/46, U.N. GAOR, 39th Sess., Supp. No. 51, at 197, U.N. Doc. A/39/51 (1984).
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in custody or during crackdowns. In 2006, HRW reported a similar pattern of state violence
and a disregard for basic civil liberties of the Kashmiri people that it had documented 13 years
earlier. While a number of laws applicable in Jammu and Kashmir allow for administrative
detention, the most commonly used is the AFPSA. Administrative detention is also provided
for in other forms such as house arrest, as well as Section 107 read with Section 151 of the
J&K Code of Criminal Procedure (1989). As the period of permissible detention is limited in
these provisions due to availability of bail, they are sometimes used in J&K only to detain
individuals while the paperwork for PSA detention orders or criminal charges are being
prepared. PSA provides detention for a maximum of two years “in the case of persons acting
in any manner prejudicial to the security of the State.” It further allows for administrative
detention of up to one year where “any person is acting in any manner prejudicial to the
maintenance of public order”. A report by J&K Coalition of Civil Society (J&KCCS) and
Association of Parents of Disappeared Persons’ (APDP) said 662 persons, including a former

chief minister and sitting MP, were booked under the PSA in 2019.

While torture has been used for reprisals, as a punitive measure, and as a controlling tactic
widely and extensively across Kashmir. It is used as a systematic mechanism to create a fear-
psychosis in the Kashmiri people and weaken the people’s resolve to resist the occupation.
India’s systemic torture in Kashmir is a grave violation of International Humanitarian Law and
Human Rights Law. The International Covenant on Civil and Political Rights prohibits torture
and other forms of cruel, inhuman, and degrading treatment. Articles 4 and 7 of the ICCPR
explicitly ban torture, even in times of national emergency or when the security of the state is
threatened and the government of India is a party to the ICCPR. India is also violating Article
3 in the Geneva Conventions. Torture, hostage-taking, and rape have all been prominent abuses
by India in Kashmir, and it is evident that Common Article 3 forbids each of them. Rape also

violates the ICCPR and Common Article 3 prohibitions on torture.

A report by the JKCCS & APDP in 2019 stated that torture is used against minor children,
women, the elderly, students, political activists, journalists—essentially, any common Kashmiri
can be picked up and tortured by the Indian army. This is one of the 432 case studies of torture
within a new report titled Torture: Indian State’s Instrument of Control in Indian Administered
Jammu and Kashmir — which aims to expose what it calls the indiscriminate and systematic
perpetration of torture by the Indian state. Out of the 432 cases, 49 people died during or after
torture. Eight were shot dead after being tortured. 209 survivors suffer from enduring ailments

like physical weakness and frequent aches, while 49 people reported acute ailments like cardiac
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and nephrological problems, partial or total paralysis, loss of eyesight, internal organ injuries

or have become disabled for life.

The report further states that 42 survivors suffer from psychological disorders, like post-
traumatic stress disorder, depression, anxiety, insomnia, dementia and memory loss. In 36
cases, victims and their families live in abject poverty, out of whom 27 have suffered from
chronic health effects, rendering them incapable of doing physically exhausting work. People’s
businesses have also suffered due to continued harassment, and many have had to pay
exorbitant bribes or extortion money to secure their release. There are also several cases of

people having to relocate, to escape threats from state forces.?®

Four UN special rapporteurs have asked the Indian government to investigate the alleged
torture and custodial killings of several Kashmiri Muslim men since January 2019. A report
was sent to the Indian government on May 4 over “the continued deterioration of human rights
conditions” in Indian-administered Jammu and Kashmir, documenting several cases of
“arbitrary detentions, violations to the prohibition of torture and ill-treatment and rights of
persons belonging to minorities.” It also reiterates, “We remain deeply concerned about the
ongoing human rights violations,” said the report shared on the Office of the United Nations
High Commissioner for Human Rights (OHCHR) website. The report, endorsed by former
United Nations (UN) special rapporteur Juan E Mendez, accuses the Indian state of violating
international human rights law by practicing torture against civilians, destroying property such

as homes, and causing widespread psychological distress.

The UN Commission on Human Rights has also called for setting up a Commission of Inquiry
(COI) to conduct a comprehensive independent international investigation into allegations of
human rights violations in Kashmir. It has released a 49-page report on alleged excesses by

security forces in the region.’

The first person narratives on the torture trails in Kashmir such as the interview of one Kashmiri
citizen unfolds the tragedy on ground. He mentions, “they beat every part of my body. They
kicked us, beat us with sticks, gave us electric shocks, beat us with cables. They hit us on the

back of the legs. When we fainted they gave us electric shocks to bring us back. When they hit

28 Torture Indian State’s Instrument of Control in Indian administered Jammu and Kashmir, Association of Parents
of Disappeared Persons (APDP) And Jammu Kashmir Coalition of Civil Society (JKCCS),
https://www.jkeccs.net/wp-content/uploads/2019/05/TORTURE-Indian-State%e2%80%99s-Instrument-of-
Control-in-Indian-administered-Jammu-and-Kashmir.pdf
29 Sameer Hashmi, 'Don't beat us, just shoot us': Kashmiris allege violent army crackdown,
https://www.aljazeera.com/news/2019/5/20/breaking-the-silence-report-documents-torture-in-kashmir
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us with sticks and we screamed, they sealed our mouth with mud.” “We told them we are
innocent. We asked why they were doing this? But they did not listen to us. I told them don’t
beat us, just shoot us. I was asking God to take me, because the torture was unbearable.”
Another villager, a young man, said the security forces kept asking him to ‘name the stone-
throwers’ referring to the mostly young men and teenage boys who have in the past decade
become the face of civilian protests in Kashmir Valley. He said he told the soldiers he didn’t
know any, so they ordered him to remove his glasses, clothes and shoes. “Once I took off my
clothes they beat me mercilessly with rods and sticks, for almost two hours. Whenever I fell
unconscious, they gave me shocks to revive [me]. If they do it to me again, I am willing to do

anything, I will pick up the gun. I can’t bear this every day,” he said.°

Laws like AFPSA enables the state to impose surveillance in Kashmir, with the aim of
subduing the resistance. The unnecessary and excessive interference with, and monitoring of,
detainees by police and military personnel even after their release from prison, makes detainees
continue to exist in virtual confinement. The surveillance becomes so pervasive that detainees
openly claim to experience imprisonment without actually being in prison. Also, their horrific
treatment in prison —from forced cohabitation with criminals, to degrading and demeaning
treatment inside the jails— is enforced with the intent of establishing Indian authority and

making Kashmiri citizens fear.

The experience of the Kashmiris with the Indian security apparatus would be irrefutably
familiar to the Palestinian people. Discourses linked to torture and surveillance ring true with
the experience of suffering in Kashmir and Palestine. Kashmir thus, is increasingly going the

Palestinian way. To end on what Mahmoud Darwish mentions:

The killer looks at the ghost of the murdered, not in his eyes, without
remorse. He tells the mob, “Do not blame me: I am afraid, I killed
because I was scared, and I will kill because I am scared.” A few
interpreted the sentence as the right to kill in self-defence. A few shared
their opinions saying, “Justice is the overflow of the generosity of
power.” As if the deceased should apologize to the killer for the trauma
he caused him. Others said, “If this incident occurred in another
country, would the murdered individual have a name and a
reputation?” The mob paid their condolences to the killer but when a
foreigner wondered, “But what is the reason for killing a baby?” The
mob replied, “Because one day this baby will grow up and then we will
fear him.” “But why kill the mother?” The mob said, “Because she will

30 Tbid
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raise a memory.” The mob shouted in unison, “Fear and not justice is
the foundation for authority.” (Darwish, 2008, pp. 85-86)

1.3. Genocide in Kashmir

The disastrous and bone chilling memories of Serbian genocide and ongoing Palestinian
genocide came into mind when Indian Consul General in New York, Sandeer Chakarborty’s
recent called for the ‘Israel model” in Kashmir. He flagrantly asserted “I don’t know why we
don’t follow it. It has happened in the Middle East. If Israeli people can do it, we can also do
it.3! But Kashmir has already been the throes of the worst bloodbath in its history. Since 1819,
when Kashmir slipped out of Muslim hands, it has witnessed many a bloodbath and large-scale

misery and persecution.

An incomplete listing of the massacres, forgotten by the rest of the world but part of personal
and social memory in Kashmir, would begin thus: in 1990, Kupwara, Gawkadal and
Basantbagh in Srinagar, Alamgarhi Bazar, Tengpura and Zakoora, Islamia College, Srinagar,
Mashalpura, Pazipora (Kupwara), Handwara, Rainawari (Srinagar), and Chrar-i-Sharief; in
1991, Magarmalbagh (Srinagar), Achabal Islamabad, Sopore, Zakoora Nagbal (Srinagar),
Pishwari Trehgam (in Kupwara), Khayam, Khhanyar and Pir Dastageer neighbourhoods in
Srinagar, Chotanbazar Srinagar, and Safanagri and Nelora (in Pulwama district); in 1992,
Aloosa village in Badipora tehsil, Baramulla district, Mohalla Hajama, Talian, Syed
Sultanpora, Mahrajpora, and Chinkipora, Lal Chowk, Srinagar, Ishbar locality in the outskirts
of Srinagar, Nasrullahpora, adjacent to Budgam, Taj Mohalla of Tral, in Pulwama district,
Handwara town of Kucpwara, Kishtwar area of Doda district; in 1993, Sopore in Baramulla
district, Bijbehara, Sopore, the burning of downtown Srinagar in 1993 and Chrar-I-Sharief in

1996; the Salian Surankote massacres in 1998.32

While Palestine and Kashmir are historically and politically two different contexts with the
former having seen a near total annihilation and illegal control over land, it is important to
understand from its case the trajectory of a similar project in Kashmir. The colonisation of
Kashmir, like Palestine, is not just the influx of a settler population that would derive multiple
economic and political benefits at the cost of the natives. It is to be the “crown” of a Hindutva

project that wants to make itself the only legitimate sovereign of a people that refuse its control

31 Azad Essa, India consul general in United States calls for 'Israeli model' in Kashmir, 26 Nov, 2019,
https://www.middleeasteye.net/news/india-consul-general-united-states-calls-israeli-solution-kashmir

32 Snedden, Christopher. "What happened to Muslims in Jammu? Local identity," the massacre” of 1947’and
the roots of the ‘Kashmir problem’." South Asia: Journal of South Asian Studies 24, no. 2 (2001): 111-134.
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over them. It is to ensure resident status for its forces stationed in Kashmir, to permanently
have them deployed and further suppress the freedom sentiment. It is to remove, relocate,
eliminate, dispossess, and dehumanise Kashmiris as the coloniser deems fit. The due
institutionalisation of this project, carrying out an incremental genocide over the decades, has
now in the recent times witnessed a frequency in the number of encounters and the killing of
militants. This moment might mark the onset of a decisive shift in the strategy of militants too

in terms of dealing with the settlers as a “reaction” to the influx and demographic change.

The talk of Genocide in contemporary scenario in abrogation of article 370 and 35(A) and
rising tide of Hindu fascist authoritarian politics traces its history back to post-1947 idea of

realizing the dream of Akhand Bharat.

Firstly to define, Article 2 of the Convention on the Prevention and Punishment of the Crime
of Genocide (1948) define genocide as “any of the following acts committed with intent to
destroy, in whole or in part, a national, ethnical, racial or religious group, as such: killing
members of the group; causing serious bodily or mental harm to members of the group;
deliberately inflicting on the group conditions of life calculated to bring about its physical
destruction in whole or in part; imposing measures intended to prevent births within the group,
and forcibly transferring children of the group to another group”.?* As per the definition, Indian
inhumane acts in Jammu & Kashmir are part of a larger plan of genocide. Indian security forces
are intentionally killing the Kashmiri civilians, using the pellet gun to blind Kashmiris,
detaining them in torture camps, raping women, and destroying the physical and psychological
conditions of Kashmiri peoples. Since the abolition of the Special Status of Jammu & Kashmir
on August 5", 2019, eight million peoples are living in complete siege and no one is immune

from the Indian brutality.?*

Gregory Stanton, the founder and director of Genocide Watch, said during a US congressional
briefing there were early “signs and processes” of genocide in the Indian-administered
Kashmir. Stanton argues, genocide was not an event but a process and drew parallels between
the policies pursued by Indian Prime Minister Narendra Modi and the discriminatory policies
of Indian government against Kashmiris. Among the policies he cited were the revocation of
the special autonomous status of Indian-administered Kashmir in 2019—which stripped

Kashmiris of the special autonomy they had for seven decades. Stanton said the Hindutva

3 OSAPG. n.d. Analysis Framework. Geneva: Office of UN Special Advisor on the Prevention of Genocide.
34 Wani, A. 2020. Life in Kashmir after Article 370. Observer Research Foundation. January 28.
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ideology was “contrary to the history of India and the Indian constitution and referred to Modi

as an “extremist who has taken over the government” 3

The abrogation of Article 370 and 35A exposed the evil designs of the Bhartiya Janata Party
(BJP) to bring a demographic change in the region. The presidential decree stepped down the
special status of the state permitting the non-state individuals to purchase property, and secure
the government jobs in the region. The change could be disastrous for Jammu & Kashmir, as
non-state settlers will largely transform the Muslim majority into a minority. The indigenous
peoples bluntly rejected the Indian notion and urged the international community to take notice
of nefarious Indian designs.’® Genocide Watch, a US-based pressure group has issued a
genocide alert for the Indian occupied Kashmir. The alert called on the United Nations and the
international community to warn India not to commit the genocide in the region, as the ruling
BJP is on a campaign to make India a pure Hindu state. The prior genocidal massacres and
continuing impunity has also increased the consciousness for a pre-planned genocide and

ethnic cleansing in the Indian Occupied Jammu & Kashmir.3’

As Edward Said argues that the success of Israel’s settler colonial project was the coming to
fruition of a detailed policy where every single thing was “surveyed down to the last millimetre,
settled on, planned for, built on, and so forth, in detail.”*® These details, as we see them in
motion in Kashmir, must leave no doubt about the already entrenched practice of settler
colonialism of the Indian state over the decades and its hastening in recent times. The recent
developments are a continuation of the historical dispossession and violence intrinsic to India’s
control of Kashmir. These intersecting forms of violence and control form a structure that has
been continually upgrading itself, deepening its hold over territory and people—both in life

and in death.

2. Settler Colonialism in Kashmir

After five centuries of settler-colonialism built on the physical, epistemic, and structural
annihilation of indigenous peoples, and after the formation of an entire UN to supposedly

facilitate a decolonial process after World War II, we have settler-colonial overtures taking

35 Expert warns of impending ‘genocide’ of Muslims in India,
https://www.aljazeera.com/news/2022/1/16/expert-warns-of-possible-genocide-against-muslims-in-india, 16,
Jan, 2022

36 BBC News. 2019. Article 370: What Happened with Kashmir and Why it Matters. BBC News. August

6. https://www.bbc.com/news/world-asia-india-49234708.

37 Genocide Watch. 2019. Genocide Watch: India: Kashmir. Genocide Watch.

September. https://www.genocidewatch.com/countries-at-risk.

38 Said, Edward W. "Zionism from the standpoint of its victims." Social Text 1 (1979): 7-58.

20



place in 2020. As this happens, that same UN, already guilty of allowing the creation of another
settler-colonial state in Israel, passively watches as the Indian state begins making provisions
for the movement of settlers to Kashmir. To be genealogically clear, Kashmir was already
colonised by India, just as it was starting to leave the clutches of British colonialism and India’s
settler colonialism in Kashmir is not starting now, eliminating the natives is a process long
underway.** From controlling space to regulating movement, from land holdings to resource
extraction, from neoliberal policies converging with colonial aims to memory erasures and
intensive surveillance, the Indian state has been at it for long. The recent developments are
only a continuation of the historical dispossession and violence intrinsic to its control of

Kashmir.

In the immediate recent past, on August 5, 2019, the Indian government for its larger political
project revoked the autonomous status of Kashmir by abrogating Articles 370 and 35A of the
Indian Constitution and thus initiated a new mode of settler colonialism. The primary objective
of settler colonialism, by contrast, is to permanently occupy the colonized territory: settler
states recruit settler classes that “bring with them a purported sovereign prerogative to establish
anew state on someone else’s land.” While the laws discussed above are animated by the settler
colonial logic, Article 35A’s abrogation makes the recruitment of a settler community on
indigenous land a reality.*® The abrogation secures “settler colonialism’s specific, irreducible

element, territoriality.”*!

Without Article 35A, India can now use the territory of Kashmir for investment, natural
resources, and a new community of residents. Settler colonialism is premised on the
recruitment of a settler class whose goal is not only to occupy indigenous land but also to
eliminate the indigenes who stand in their way. Thus, as non-Kashmiris flood the region as
new residents, India’s identity as a settler state comes to the fore. Article 35A of the
Constitution had a practical function for preserving Kashmiri identity and vested Kashmir’s

legislative assembly with the sole authority to define ‘permanent residents’.

39 See Azeezah Kanji, A How-To Guide for the Settler Colonial Present: From Canada to Palestine to
Kashmir, YELLOWHEAD INST. (Aug. 5, 2020), https://yellowheadinstitute.org/2020/08/05/marking-the-
settler-colonial-present-from-canada-to-palestine-to-kashmir [https://perma.cc/MR3Z-Z54V].
40 Following the abrogation, a senior Indian diplomat even went so far as to call for an Israel-like model of
settlements for Hindus in Kashmir. See Anger over India’s Diplomat Calling for “Israel Model” in Kashmir, AL
JAZEERA (Nov. 28, 2019), https://www.aljazeera.com/news/2019/11/28/anger-over-indias-diplomat-calling-
for-israel-model-in-kashmir [https://perma.cc/B5Z2-FUKE].
41'Wolfe, supra note 17, at 388.

21



In revoking Article 35A, the Indian government unearthed a fear that Kashmiris had been
wrestling with since Independence: that India would increase violence in Kashmir, curtail
dissent and recruit non-Kashmiri settlers to dilute the region’s ethnic and religious makeup.*?
Around 400 thousand people have been granted domicile certificates in Indian-administered
Kashmir till July, 2020 proving right the fears of the beginning of demographic changes in the
Muslim-majority Himalayan region. The certificate, a sort of citizenship right, entitles a person
to residency and government jobs in the region, which till last year was reserved only for the
local population. The whole purpose of revoking Article 370 was to settle outsiders here and
change the demography of the state. Now this provides the modalities and entitles so many

categories of Indians whose settlement will be legalised in Kashmir.

3. Invisibilization in and by Law

While the laws discussed above are animated by the settler colonial logic, Article 35A°s
abrogation makes the recruitment of a settler community on indigenous land a reality. A central
feature of the settler colonial project is the eviction of the colonised people from law to render
them invisible and further subjugate them. In Kashmir, these measures are not about the
absence or suspension of law. Rather, as a lawyer and academic argues, it is about how the law
determines “the terms of its own suspension, authorization and application.” Thus, lawlessness
is institutionalised through the law itself. In curtailing the rights of the natives over land,
property, and jobs, the Indian state notified a domicile law (the Jammu and Kashmir Grant of
Domicile Certificate (Procedure) Rules, 2020) to hasten the process of dispossession and
demographic change. The reference to “permanent residents” (with exclusive rights over land
ownership and government jobs) as replaced with “domiciles of the Union Territory [UT] of
Jammu and Kashmir.” In the order, domicile is defined as anyone “who has resided for a period
of 15 years in the UT of J&K or has studied for a period of seven years and appeared in Class
10th/12th examination in an educational institution located in the UT of J&K or who is

registered as a migrant by the Relief and Rehabilitation Commissioner (Migrants).”*3

The order now permits Indian citizens who have lived in the region for a set period of time to
claim a ‘domicile certificate.’** The children of those domiciled can also claim their own

certificates, even without ever having entered the region. These provisions extend to armed

“1bid., p. 5
43 Vijaita Singh, Domicile rules for J&K,(23, May, 2020)
https://www.thehindu.com/news/national/other-states/domicile-rules-for-jk/article31660363.ece/amp/
44 Jammu and Kashmir Reorganisation (Adaption of State Laws) Order, 2020, § 14.
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forces stationed in Kashmir and their children as well,*> making the hundreds of thousands of
armed forces in Kashmir a potentially new class of settlers themselves. The Jammu and
Kashmir administration’s order to withdraw a 1971 circular that made it mandatory for the
Indian Army, the Border Security Force and the Central Reserve Police Force to obtain a “no
objection certificate” to acquire land in the region is also seen as part of a settler colonial
project. Not only has the decrees evoked a sharp reaction among locals, which have long feared
Delhi’s forceful integration of the restive region with the Indian union, but observers are also
accusing Modi’s right-wing dispensation of using the Covid-19 pandemic to advance its Hindu
settler colonial enterprise in the region, saying it is a page right out of the Israeli playbook to
transform the region’s demographics. United Kingdom-based Kashmiri lawyer Mirza Saaib
Bég argues that “J&K’s demography is bound to be altered beyond belief. And at a speed so
astonishing that the procedure for issuing a domicile certificate will seem, unfortunately, a

quasi-colonial project”.

By claiming domicile, these non-Kashmiris can now apply for all local government jobs,
including those in police or administration, that were previously reserved for Kashmiris. The
August 5 abrogation has also paved the way for exploitative resource extraction in the region.
Kashmir’s special status ensured that nonlocal businesses were barred from operating in the
region without a lease agreement with the government.*® Starting in January following the
abrogation, all mining bids were solicited online at a time when internet connectivity was still
restricted in Kashmir. The result was a “death blow to [Kashmiri] business™*’: for the first time,
almost seventy percent of mineral extraction contracts in Kashmir were procured by non-

Kashmiris.

Similarly concerning is the government’s ability to designate “strategic area[s]” for military
use without the previously required consultation with local government. While the full effects

of these reforms are unknown, one thing is clear: J&K is now up for sale.

45 Mirza Saaib Bég, Opinion, J&K s New Domicile Order: Disenfranchising Kashmiris, One Step at a

Time, THE WIRE (May 30, 2020), https://thewire.in/rights/kashmir-domicile-law [https://perma.cc/ZR7E-
JIX9].

46 Athar Parvaiz, In a First, Outside Companies Earn 100 Percent Mining Rights in Kashmir, KASHMIR
OBSERVER (Feb. 10, 2020), https://kashmirobserver.net/2020/02/10/in-a-first-outside-companies-earn-100-
percent-mining-rights-in-kashmir [https://perma.cc/FCA2-G76Z].

47 Azaan Javaid, Outside Firms Enter Mining Race in J&K, Lease Earnings Touch Crores from Lakhs, THE
PRINT (Feb. 6, 2020, 11:35 AM), https://theprint.in/india/outside-firms-enter-mining-race-in-jk-lease-earnings-
touch-crores-from-lakhs/360175 [https://perma.cc/P6X
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The Administrative and legislative changes made post Abrogation of Article 370 & 35-A by

Indian authorities in IOJK are annexed in the following table:

Table 3: List of Administrative & Legislative Changes in IOJK

Administrative and Legislative changes in IOJK

Jammu and Kashmir Reorganization Act

The government of India’s approval is in line
with section 96 of Jammu and Kashmir
Reorganization Act 2019 that came into effect
on October 31 2019.

Domicile Certificate Procedure Rules 2020

Under this new law any Indian citizen who has
resided for 15 years in J&K or studied for 7
years and appeared in class 10 and class 12
examination from a school located in J&K can
become a domicile, as can the children of
Indianfederal officials and members of Indian
armed forces who have served in the IOJK for
10 years.

Amendment in Jammu and Kashmir Civil
Services Decentralization and Recruitment Act

This law recognizes the spouse of a civil servant
posted in the union territory of IOJK as a
domicile.

Jammu and Kashmir Development Act

Under this act Indian army can proclaim an area
offering strategic advantages for operational
and training purposes.

The Scheduled Tribes and other Traditional
Forest Dwellers (Recognition of Forest
Rights) Act, 2006 and Forest Rights Act

This law gave forest-dwellers the right to
inhabit the land and to use minor forest
produce and grazing areas, as well as
development and rehabilitation rights, and
forest management rights.

New Education Policy 2020

Government will facilitate allotment of lands
in UT from the specified available land bank
and will coordinate with the concerned
departments for the required approvals and
clearance to facilitate the process of setting
educational institutes in [OJK.

The Media Policy 2020

It allows the Directorate of Information and
Public Relations (DIPR) to “examine” the
content of print, electronic and various other
forms of media for “fake news, plagiarism and
unethical or anti-national activities.” The
administration also stated that the policy
attempts to “thwart misinformation, fake news
and tries to develop a mechanism that will raise
alarm against any attempt to use the media to
vitiate public peace, sovereignty and integrity
of the country.
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Abolishment of separate J&K cadre of the
IndianCivil Service

In February (2021), the Indian parliament
abolished the separate J&K cadre of the Indian
civil services and merged it with Arunachal
Pradesh, Goa, Mizoram, Union Territory
(AGMUT) cadre. Though an overwhelming
officers in J&K cadre (running the state with
68per cent Muslim population) would be non-
Muslim and non-local.

Repealing Big Landed Estate Abolition Act
andchanged the Agrarian Reforms Act

The new law removes the ceiling on
landholdings, undoing in one stroke the reforms
carried out over the last 70 years. It also does
away with the restriction that allowed
permanent residents of J&K alone to buy, sell
and own land and property in the region. This
means all of J&K’s land is now open for Indian
citizens and entities to buy and use as they wish.
The removal of the ceiling on landholdings
will pave the way for big businesses from
outside J&K to come in and take over vast
chunks of land.

Repealing J&K Utilization of Land Act and
the J&K Prohibition on Conversion of Land
and Alienation of Orchards Act

These laws regulated the utilization of land and
prevented changes in land use. The prohibition
on conversion law didn’t allow for alienation
of orchards except with the permission of the
revenue minister. A violation of the law would
attract penal provisions. Orchards are the
backbone of Kashmir’s economy and the law
was meant to safeguard them. Its repeal opens
up orchard land for any other use.

Amendment in J&K Land Revenue Act

It eased the conversion of agricultural use land
to non-agricultural use. Such conversion
couldn’t take place without the revenue
minister’s permission earlier. Now, the deputy
commissioner and, in some cases, the tehsildar
can grant the permission. Similarly, the
“grazing land, arak, kap or kah-i-krisham or
which growsfuel or fodder and belongs to such
class as is notified by the government can be
used for any other purpose after the permission
of the district collector”.

Repealing the J&K Common Lands Regulation
Act, 1956

It would regulate common village lands

Repealing J&K Prevention of Fragmentation
of Agricultural Holdings Act, 1960, and the
J&K Tenancy Stay of Ejectment
Proceedings Act, 1966

Both acts would safeguard tenants from
being ejected from their tenements.

Repealing J&K State Lands Vesting of
Ownership to the Occupants Act, 2001.

The Government may make rules for
regularization of unauthorized occupation, if
any, arising on account of repeal of Acts
provided that such regularization may be
permitted subject to payment of levy or fees to
the Government at a rate not less than the fifty
percent of the circle rate notified by the
Government for such type of land in the
particular area.” The scheme runs out on
December 31, 2021.
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Modification to J&K Industrial
DevelopmentAct and Induction of J&K
Industrial Development Corporation Act

The new law lays down that “whenever any
land is required by the Corporation for any
purpose in furtherance of the objects of this
Act, but the Corporation is unable to acquire
itby agreement”, the government will order
acquisition of the land in the same manner it
does if the land was needed for a public

purpose.

Industrial Land Allotment Policy (2021-2030)

The aim of the policy is to identify and create
special land banks across J&K that would be
offered to businesses for industrial activity.
There are incentives for this activity. Of
thesespecial industrial zones, 27 are to be set
up along the Line of Control.

Indian Governments Investment Summit Plan

The top business people would be invited to set
up shops in J&K. It has already taken over
1,201 acres have been identified for industrial
use by companies from outside J&K.

Repealing the J&K Common Lands Regulation
Act, 1956

It would regulate common village lands

Repealing J&K Prevention of Fragmentation
of Agricultural Holdings Act, 1960, and the
J&K Tenancy Stay of Ejectment
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The aim of the policy is to identify and create
special land banks across J&K that would be
offered to businesses for industrial activity.
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thesespecial industrial zones, 27 are to be set
up along the Line of Control.

Indian Governments Investment Summit Plan

The top business people would be invited to set
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1,201 acres have been identified for industrial
use by companies from outside J&K.
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Tirumala Tirupathi Devasthanams (TTD) trust

In March (2021), Indian government allotted
62 acres (496 kanal, 17 marla) of its land to
Tirumala Tirupathi Devasthanams (TTD) trust
to build a temple and allied pilgrim
infrastructure in Jammu. The Trust has to pay
Rs 4960 (67 US dollars) annual rent for
this land.

Cancellation of Residential Accommodations
of Government Employes GAD no 113, Est of
2021, Dated 29/06/2021

On 28" June 2021 the government of Jammu
and Kashmir estates department issued an
order cancelling the residential
accommodations of local government
employees stationed in Jammu and Kashmir.

Delimitation Commission letter issued by
Brejesh Kumar (UT Gov)

A letter for delimitation of constituencies in
the state of Jammu and Kashmir
suggestion/objections- request for de freezing
1/3 of 24 seats reserved in UTJK Assembly
for Azad Kashmir areas.

Land allotted to CRPF in District Bandipora
No A.TT-1/2021-22-3/q-3 BN (BCS), Dated
2" July 2021

A land measuring 100 kanals situated at
Waterpora, Bandipora allotted to CRPF under
survey no 485, 1673, 730.

Similarly land measuring 50 kanal Situated at
Rukh-E-Sultanpora, = Sumbal = Bandipora
allotted to CRPF under survey no 788, 895.

An order issued by G.L Sharma, Director
Planning Animal/Sheep husbandry and
Fisheries department, dated 15/07/2021

An order was issued for stoppage of illegal
killing/ sacrifices of cows/calves, camels and
other animals and taking action against the
offenders for violation of transport of animals,
rules on the occasion of Bakra Fid.

An order issued by GAD Civil Secretariat
Srinagar S.O 248 Dated 20 July 2021

A provision was added to article 309 of Indian
constitution read with section 15 of the Jammu
and Kashmir civil services Act, 2010 the
Government hereby directs, that the competent
authority for issuance domicile certificate shall
be tehsildar and appellate authority shall be
Deputy Commissioner.

The order issued by registrar general high
court under the Jammu and Kashmir
reorganization (Removal of Difficulties Order,
2021 (of 2021)

The name of high court of Jammu and Kashmir
were replaced by the name of “The high court
of Jammu and Kashmir and Ladakh”.

Amendment in Reservation Rules, 2005, dated
23" July 2021

The intake capacity has been increased over
and above its annual permitted strength.

Sub clause 2 in rule 15 the economic benefit of
reservation to weaker category shall be
available only in respect of these institutions
where the intake capacity has been increased
over and above its annual permitted strength in
each branch of study and faculty by the
competent authority.
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Circular issued by criminal investigation

department, special branch Kashmir NO .SBK/

CS/CIR /2021 /589-600, DATED
31/07/2021

All the field units of CID SB-Kashmir are
hereby directed to ensure that during
verification related to passport, service and
any other verification related to Government
services/schemes, the subject's involvement in
law & order, stone pelting cases and other
crime prejudicial to the security of the state be
specifically looked into and same must be
corroborated from local police station records.
Also, digital evidence like CCTV footage,
photographs, videos and audio clips. Quad-
copter images available in the records of the
police, security forces and security agencies be
also referred. Any subject found involved
in any such cases must be denied the security
clearance.

Circular issued by divisional Commissioner
regarding the installation of national tri color
at Hari Parbat, Srinagar, dated 30/06/2021

“The chair was apprised that Flag Foundation
of India have proposed to hoist a big size flag
at Hariparbat fort at the height of 100 feet
having the description of 24 feet x36 feet and
sought all the necessary logistic support from
the Divisional administration as well as from
the stakeholders viz; Archeological Survey of
India, UT J&K, Forest department, Airport
Authority of India, Tourism department,

An order to transfer of state land in favor of
Home Department for establishing of Border
Battalion, Headquarter. GO No 51-JK-(Rev) of
2021, dated 05/08/2021

Sanction is hereby accorded to the transfer of
state land measuring 120 kanal under khasra
No. 822-min situated at village Lamberi.
Tehsil Nowshera District Rajouri in favor of
Home Department for establishment of Border
Battalion Headquarters, for Jammu zone.

The land shall be used only for the purpose for
which the sanction of transfer has been
accorded after obtaining all other permissions
as may be required for its establishment from
the competent authority.

Notice No 44, dated 14/08/2021, Principal
District and Session Judge, Shopian

75" Independence Day shall be celebrated at
District Court Complex, Shopian on Sunday,
the 15" of August, 2021 and unfurling of
National Flag shall place at about 8.30 am.

It is, therefore, impressed upon all the Id.
Judicial Officers, the Prosecution Wing along
with their staff in the court complex and all the
Id. Advocates practicing at District Court,
Shopian to ensure their presence in the
function.

Ministry of home affairs, Notification
F.No.2.7.2021- Public, dated 14™ August
2021, Rakesh Kumar Singh, jt. Secy.

Indian Home Ministry issued an order and
decided to declare 14 August ‘Independence
Day’ of Pakistan as ‘Partition Horror
Remembrance Day.’
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The revenue documents provided by J&K
government in response to a RTI application
by Advocate Shakeel in Jammu mentioning
that Senior BJP leader and Former Deputy
Chief Minister Kavinder Gupta, counsellor
RTI Jammu Municipal Corporation Subash Sharma
and Shiv Rattan Gupta jointly occupied Khasra
No. 1789 measuring 23 kanaal, 9 marla (8
kanaal = 1 acre or 4,047 sq m, 1 marla = 270
sq ft) at village Ghaink in Bhalwal tehsil in
Jammu district.

The order says that the land will be given for a
lease of 40 years, from the date of taking over
the position, “on payment of nominal ground
rent of Rupees 10 per Kanal, per annum,
Government order NO 56-JK-(REV) of 2021 without charge of any premium subject to the
Transfer of 25 kanals of land for Yatri Niwas condition that the land shall be used only for
in Srinagar at an annual fee of Rs 10 per kanal, | the purpose for which it is granted,”

dated 21* august 2021 The allotment lease should be governed under
the J&K Land Grants Act, 1960, the order
reads. “Deputy Commissioner, Srinagar shall
sign the lease agreement on behalf of the
government.”

The Jammu and Kashmir, Home Department
formed a nodal body for coordination with
NIA and other central agencies. This is another
counter-insurgency agency which has been
given wide powers to investigate and
Formation of State Investigation Agency (SIA) | prosecute cases of those who participate in
in IOJK pro-freedom activities or so-called anti-India
activities.

This counter-insurgency agency has been
given powers to investigate and trial offences
in the cases that are transferred to the state
government in terms of section 7 of NIA Act.

Source: Legal Forum for Kashmir Annual Review 2021

The atrocity crime, constitutional onslaught and the looming threat of genocide in I0JK

requires an immediate intervention of United Nations and other Human rights organization.

The following section will discuss the international human rights law imposing responsibility
on different organization and their effective role.
4. Human Rights as Part of General International Law

Some scholars argue that human rights which are recognized universally have acquired

customary status in international law.*® In this section my endeavor is to examine this claim

“8The Right to Age Hendrick S. S. Contemporary Psychology: A Journal of Reviews (1987)
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and argue that normative source of human rights in general public international law allowing
to impose on international human rights organizations certain obligations is general principle
of law, also enunciated under Article 38(1) of the statute of International Court of Justice

among the source of international law.

4.1. Human Rights as Customary International law

The International Court of Justice (ICJ) in North Sea continental shelf case the court observed
that custom requires establishing both consistent identifiable state practice, and evidence of
belief that this practice is rendered obligatory by the existence of a rule of law requiring it
(opinion juris sive necessitates)* Yet, it has been argued that, in the field of human rights,
evidence of custom could be based on the resolutions of the General Assembly of the United
Nations and other international organizations, demonstrating a clear commitment of the
international community towards certain values,>® while inconsistent State practice would not
be an obstacle in identifying such custom. Alternatively, it has been suggested that State
‘practice’, for the purposes of custom determination in the field of human rights, is composed
of official declarations and participation in the negotiation of human rights instruments, as well
as of incorporation of human rights within the national legal orders. At least three arguments

have been put forward in favor of this position.

First, it may be in any case artificial to dissociate, within the evidence of the emergence of a
rule of customary international law, the ‘practice’ from the ‘opinio juris’, since the State
practice which matters is one which is legally significant (as it testifies to the emergence of the
rule), and since the opinio juris can only be identified from State practice itself. This, for
instance, is the attitude adopted by the 1987 Restatement (Third) of the Foreign Relations Law
of the United States, which finds State ‘practice’ to result from support by States for
declarations or resolutions invoking human rights, or from condemnation of violations
committed by other States. But, in addition, since they concern the relationship between a State
and its own citizens, human rights violations are difficult to document. They trigger fewer
reactions from other States than might violations of international law which infringe upon the
interests of the latter States, so that ‘custom’ in the field of human rights would emerge only

with difficulty.

49 Federal Republic of Germany v. Denmark and Federal Republic of Germany v. the Netherlands), ICJ Rep.
(1969) p. 44, para. 77
50 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States), Order, ICJ Rep.
(1991) p. 47
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Thus, a ‘modern’ view of custom has gained some acceptance in the field of human rights.>!
This view presents itself as a substitute to the classical view as reflected in Article 38(1) of the
Statute of the International Court of Justice. In the ‘modern’ approach, State ‘practice’ in the
usual sense of ‘behavior’ is less determinative than authoritative statements made by

governments or intergovernmental bodies.

4.2. Human Rights as General Principles of Law

This means of recognizing the Universal Declaration of Human Rights as a source of legal
obligations is encouraged by the approach adopted by the International Court of Justice itself.
The Court has refrained from stating that the Declaration as such, in the totality of its articles,
should be considered as customary international law. But it did refer to the Declaration on a
number of occasions, albeit always with respect to a specific right and without always
clarifying the source of the authority of the Declaration. For instance, alluding to the
prohibition of arbitrary arrest or detention stipulated in Article 9 of the Universal Declaration
of Human Rights, it stated in the Hostages case that ‘Wrongfully to deprive human beings of
their freedom and to subject them to physical constraint in conditions of hardship is in itself
manifestly incompatible with the principles of the Charter of the United Nations, as well as
with the fundamental principles enunciated in the Universal Declaration of Human Rights’.5
The language referring to such ‘fundamental principles’ is not new. Already in the Corfu
Channel Case, the Court mentioned ‘obligations [...] based [...] on certain general and well
recognized principles’, among which it mentioned what it labelled ‘elementary considerations
of humanity’.>3 In the Advisory Opinion it delivered on the issue of Reservations to the
Convention on the Prevention and Punishment of the Crime of Genocide, it referred to ‘the
principles underlying the Convention’ as ‘principles which are recognized by civilized nations
as binding on States, even without any conventional obligation’.>* Almost identical language
may be found in later cases. In its Advisory Opinion on the Legality of threat or use of nuclear
weapons, referring to the Corfu Channel dictum, the Court stated that ‘it is undoubtedly
because a great many rules of humanitarian law applicable in armed conflict are so fundamental
to the respect of the human person and ‘elementary considerations of humanity’ [...], that the

Hague and Geneva Conventions have enjoyed a broad accession. Further these fundamental

3! Michael Akehurst, ‘Custom as a Source of International Law’, British Yearbook of International Law (1974-
S)p.1
52 United States Diplomatic and Consular Staff in Tehran (United States of America v. Iran), ICJ Rep. (1980) p.
7
53 Corfu Channel, ICJ Rep. (1949) pp. 4 and following, at p. 22.
54 Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide, Advisory
Opinion, ICJ Rep. (1951) p. 19

31



rules are to be observed by all States whether or not they have ratified the conventions that
contain them, because they constitute intransgressible principles of international customary
law’.>> Similarly, in the Nicaragua v. United States Case, the Court had mentioned the
‘fundamental general principles of humanitarian law’ as the source of obligations for the
defendant State. The Case Concerning East Timor similarly referred to the “principle’ of self-

determination as ‘one of the essential principles of contemporary international law’.

4.3. Role of Human Rights watchdogs amidst Indian atrocities in Indian
occupied Jammu Kashmir

As already discussed Human Rights is part of general International law, universally recognized
human rights are binding upon international organizations as on any other subject of
international law. The violations of Human rights law and Humanitarian laws in Indian
Occupied Jammu Kashmir is real challenge for international organization including United
Nations to prove the efficacious character of saving the human live from carnage and

maintenance of international peace and security.

The UN recognized disputed status of Kashmir has been source of armed conflict between
India and Pakistan, the have fought four major wars for Kashmir. The ceasefire violations and
border Skirmishes have been increasing despite the DGMO pact on LOC. Therefore, the two

countries continue to be involved in an international armed conflict (IAC).%¢

On 14 February 2019, a suicide attack on a bus killed at least 42 Indian paramilitary troopers
in Lethpora village near Awantipora in Pulwama district. A local indigenous armed Rebel Adil
Dar affiliated with Jaish-e-Muhammed claimed responsibility for the attack. India alleged that
Pakistani security agencies played a role in the suicide attack, while Pakistan’s Foreign Office
denied the allegations and claimed that India reached that conclusion without conducting
proper investigations. Following the attack, India launched airstrikes against alleged training
camp of Militants in Balakot, Pakistan. On 27 February 2019, the Pakistan Ministry of Foreign
Affairs announced that their Air Force undertook strikes across Line of Control from within
Pakistani airspace. On the same day, a spokesman for the Pakistani armed forces said Indian

planes entered its air space and two jets were shot down. One of the aircraft fell on India’s side

55 1.C.J. Reports 1996, p. 226 at p. 257 (para. 79)

36 International armed conflict between India and Pakistan (RULAC website ) Available at
https://www.rulac.org/browse/conflicts/international-armed-conflict-between-pakistan-and-
india#collapse3accord
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of Kashmir while the second came down in Pakistani territory, and its pilot was captured.

Later, Pakistan returned the pilot to India decreasing tension between the two states.

Throughout 2019, tensions between India and Pakistan remained high and use of force between
the two countries was not uncommon as clashes continued along the cross-Line of Control.
Notably, in April 2019 Pakistan claimed that Indian troops killed three soldiers and one
civilian, while India alleged that five of its soldiers were killed by Pakistani fire. The threshold
of conflict between two nuclear neighbors may deter the international peace and security if the

disputed nature of Kashmir is not resolved early.

Some of the Human Rights Watchdogs including United Nation under international law can

play effective role in the context of Kashmir dispute and ongoing abuses:

4.3.1. Role of Secretary General United Nation under Article 99 of UN
Charter

The above sections pursuant to genocide threat and threshold of the armed conflict
between India and Pakistan on Kashmir having far reaching impact on the international
peace and security in this situation the secretary general of United Nation can play his

role as under.

Of the five articles in the UN Charter assigning functions to the Secretary-General,
Article 99 is the most important in the context of international peace and security. It
grants the Secretary-General the authority “to bring to the attention of the Security
Council any matter which in his opinion may threaten the maintenance of international
peace and security”. In this way, Article allows the secretary General to initiate Council

discussion.
Secretary-General Dag Hammarskjold underscored that:

“[it] is Article 99 more than any other which was considered by the
drafters of the Charter to have transformed the Secretary-General from a
purely administrative official to one with an explicit political
responsibility”. The drafters of the Charter were fully aware of the weight
of vesting this task in the Secretary-General: as the report of the UN
Preparatory Commission points out, “the responsibility it confers upon
the Secretary-General will require the exercise of the highest qualities of
political judgment, tact and integrity”.
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A case of Indian occupied Kashmir could be made for the Secretary-General to make
greater use of this Article 99 powers today, given that the current Council dynamics
could make it difficult to get agreement on discussing emerging conflicts. Bringing such
situations to the Council’s attention would open up the possibility that the Council
might focus on its conflict prevention role and Chapter VII’s variety of tools. This, in
turn, might lead the Council to take a step closer to fulfilling the promises of the “never

again” pledge.

5. Case Under Responsibility to Protect (R2P)

Professor Lisa Hajjar argues in her publication titled ‘Is Gaza Still Occupied and Why Does
It Matter?’ that

“For stateless people, including those living under

occupation, international law is exceptionally important

because they have no national law-based alternative to

assert, let alone exercise, their right of self-determination.

International law provides the point of reference for that

and all the other rights they can claim by virtue of being

humans.””’
Among the casualties — with far-reaching implications for other bloody conflicts around
the world — are a number of international norms that were supposed to limit the suffering

of civilian populations.

The doctrine of “responsibility to protect.” Often abbreviated as R2P, holds that the
international community does not just have a right but also an obligation to intervene in

conflicts where atrocities are committed against civilian populations.

5.1. Three-tier process under R2P

The ambit under which the R2P can be invoked explicitly includes humanitarian crisis

resulting from genocide, war crimes, ethnic cleansing, and crimes against humanity.

R2P requires a three-tire process involving: the responsibility of each State to protect

its populations; the responsibility of the international community to assist States in

57 Professor Lissa Haja, Is Gaza Still Occupied and Why Does It Matter? Jadaliyya July 14,2014
https://www.jadaliyya.com/Details/27557
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protecting their populations; and the responsibility of the international community to

protect when a State is manifestly failing to protect its populations.

If a state is manifestly failing to protect its populations, the international community
must be prepared to take appropriate collective action, in a timely and decisive manner

and in accordance with the UN Charter.

In the context of R2P, the biggest concern in South Asia since 1947 is the prolonged
conflict of Kashmir. Civilian population living in disputed Jammu and Kashmir without
basic human rights prevails under the shadow of anarchy.’® The recent onslaught on the
semi-autonomous status on August 5th of 2019 has escalated state violence against
Kashmiris which itself requires humanitarian assistance. Genocide Watch, a global
organization working for the prevention of genocide, has issued two warning alerts for

India — one for the occupied territory of Kashmir and the other for Assam state.

While the doctrine of R2P insists on the fact that the primary responsibility for the
protection of populations from mass atrocities lies with the state in charge, it is also
built upon the acknowledgement that states do, at times, fail to exercise this
responsibility. It is in those cases that other actors, acting as part of the ‘international

community’, will step in.

It seems that non-state actors have a role to play, most particularly when both the
State(s) in charge and the UN Security Council are unable or unwilling to take actions
to protect a population against the most serious international crimes. As UN Secretary
General reminds us on various occasions that the prevention of genocide is both a
collective and individuals’ responsibility. The same is certainly true of the other R2P

crimes.

The available forum for foreign office of Pakistan or any civil society working for
Kashmir cause is Global Centre for R2P based in New York working in different
conflict regions by mobilizing the international community to act in situations where

populations are at risk of mass atrocity crimes.

58 Nasir Qadri, ‘The Doctrine of Responsibility to Protect in the Case of Indian Occupied Kashmir’, Conflict
Studies: Effects of eJOURNAL Vol. 9, No. 1: Jan 13, 2022.
https://hq.ssrn.com/Journals/IssueProof.cfm?abstractid=3993547&journalid=2380969&issue number=1&volu
me=9&journal type=CMBO&function=showissue
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6. Prosecutor Office International Criminal Court (ICC)

The reports on hundreds of mass graves in Kashmir, Torture, hostage-taking, and rape
has all been prominent abuses in the IOJK. Both Indian Occupying forces and Jammu
& Kashmir police have used rape as a weapon: to punish, intimidate, coerce, humiliate

and degrade civilian population.

There is widespread and frequent fighting throughout Kashmir, recourse by the
government to its regular armed forces, the organization of indigenous armed rebels
into armed forces with military commanders responsible for the actions of those forces
and capable of adhering to laws of war obligations, the military nature of operations
conducted on both sides, and the size of the Armed rebels and of the government’s
military forces, which makes Geneva Conventions applicable to the armed conflict in
Kashmir but still Indian government argues that it does not meet the threshold for
application of Common Article 2 or 3. This is because India has viewed the conflicts it
has been beset with as domestic affairs, if above the ‘law and order’ level but certainly
below that of International Armed Conflict (IAC) or Non-International Armed Conflict
(NIAC). This reluctance is despite Common Article 2or 3 stating that its application
‘shall not affect the legal status of the Parties to the conflict. The Judiciary has failed

its duty in this context by overlooking ‘judicial guarantees’ as required by the article.

The situation of conflict that persists in Kashmir and the North-East explains the
reasons for the state’s anxiety that this manner of violence could be referred to the ICC.
Always arguing that the threshold has not reached, India continuously evades

application of Geneva conventions.

Some help could have been taken from Additional Protocol II, where a lower threshold
in found under Article 1(2) but India has not ratified the same. Even, the inclusion of
‘armed conflict not of an international character’ in defining ‘war crimes’ in Article 8
of the Statute for an ICC met with resistance from the Indian establishment. With the
broken records of gross human rights violation in occupied Kashmir and the crime
against minorities in different state, there is a fear that if India signs Rome statue it
would come under the jurisdiction of ICC. However, the Rome status given Sou Moto
power to Prosecution to take cognizance of international crime without any

precondition of having ratification to treaty.

36



6.1.

The PROPRIO MOTU (Power of the Prosecutor)

The Atrocity crimes or crimes of aggression perpetrated by India in occupied Kashmir
can be investigated by Prosecutor of ICC having Proprio Motu power under the Rome

Statute.

The Proprio Motu power of the prosecutor is one of the most controversial in the
discourse of the states that have refused to ratify the Rome Statute. It can be found in
Article 15 of the Rome Statute. It has six paragraphs each related to the other and it
discusses how the prosecutor can initiate investigations. Article 15(1) provides that the
Prosecutor may initiate investigations Proprio Motu on the basis of information on
crimes within the jurisdiction of the Court. Article 15(2) relates to the process of the
preliminary examinations and the means of getting more information. Article 15(3)
provides that if the Prosecutor concludes that there is a reasonable basis to proceed with
an investigation, he or she shall submit to the Pre-Trial Chamber a request for

authorization of an investigation, together with any supporting material collected.
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Conclusion

The world community developed a full-proof mechanism to stop the genocide and ethnic
cleansing of communities across territorial boundaries after witnessing the same in Rwanda
and Balkans and that is what can be used as a reference point for Kashmir. The then Secretary-
General Kofi Annan of the UNGA made pleas to the international community to find a way to
stop human suffering. Therefore, the Canadian government in September 2000 established the
International Commission on Intervention and State Sovereignty. In 2001, it presented a report
on “Responsibility to Protect”.>® In 2005, the UN adopted the R2P commitment with wider
support from member states. The UN invoked R2P in certain cases but failed to do so in the

case of Indian atrocities in the occupied Kashmir.

The Right to Protect concept has developed by the UN to save citizens from the persecution of
state and non-state actors. The concept is based on three principles; i.e. states assume sole
responsibility to protect citizens, the international community help states to build capacity for
protection, and the international community should take timely and decisive action in case of
state-sponsored persecution. The Indian massacres in the Jammu & Kashmir require the
cognizant attention of the international community, and a serious commitment beyond lip
service from Pakistan (party to the conflict) as the Indian occupying forces are systematically
and deliberately involved in the gross human rights abuses in the valley. The atrocities have
been documented by the UN Commission on Human Rights and other credible human rights

groups, yet the inability of the UN to take effective action is questionable.

The analysis exposes that the domestic and systemic variables largely influence the UN
reluctance to invoke R2P. At the system level, the high politics of economic and military
interests of major powers in India and the UN dependence overruled the concerns of human
rights abuses in the Jammu & Kashmir. Equally, ascertains that the geography of Jammu &
Kashmir largely ignores in the new geopolitical great game of major powers, and India’s rise
as a regional hegemon further augment its position in regional political and security
architecture. On the other hand, Pakistan’s limited capacity, economic instability and domestic

instability inhibit it to internationalize the crimes of India.

39 ICISS. 2001. The Responsibility to Protect. Canada: International Commission on Intervention and State
Sovereignty.
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The Indian growing power in the international system and Pakistan’s limited capacity to
present Kashmir on the international forum making headways for UN failure. Since 1947,
Kashmir experienced various episodes of crimes against humanity and ethnic cleansing. The
tragedy of November 1947 is most vehement when the Dogra forces with the aide of Sikhs and
RSS extremists slaughtered some 230,000 Muslims in Jammu region alone. The second wave
of slaughter started from 1989 to 2019 with the killing of around 100,000 innocent peoples in

the protracted conflict.

Since August 5, 2019, the third episode of massacres is in full swing, as India repealed the
special status of Jammu & Kashmir. Abrogation of Article 370/35(A), tortures, detentions,
intimidations, killings of civilians in the past decade has increased manifold. This new
genocidal framework is a blueprint of the Modi government’s plan change the demography
and political narrative of Kashmir. The large scale assassination will turn the Muslim majority
into a minority and will pave the way for a greater India. Before it is too late, the international
community and the UN seriously consider the issue and take decisive and timely action to save

the Kashmiri’s from the large scale genocide and ethnic cleansing.
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Seminar Proceedings
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Seminar Proceedings

Brainstorming and Discussion to Formulate Recommendations

The first speaker for the inaugural session was Justice Ali Nawaz Chowhan, Former UN judge
and Chairman, Legal Forum for Kashmir — LFK. Justice Chowhan gave the keynote speech
about how GANHRI chip-in the Human Rights abuses in Indian Occupied Jammu Kashmir
(IOJK). He expressed solidarity with the people of IOJK for their great struggle against Indian
occupying forces. He termed the demographic changes being carried out in IOJK as illegal and

illegitimate, and also called for wrapping back of all such alterations.

India is perpetrating genocide carnage against innocent civilians,
how the international community can shut their eyes to that. He
proposed Global Association of National Human Rights Institutions
(GANHRI) as one of the remedies so as to pressurize India and to
coerce them to stop HR violations in IOJK. Justice Ali Nawaz
Chowhan

Justice Ali Nawaz Chowhan, Former Judge at United Nation

Today we are with the people of Kashmir for their great struggle against occupying army. The
occupying army is changing face of Kashmir this is all illegal and it will have to be wrapped
back. This is usurpation and an occupational army with 900,000 military trying to suppress the
people of Kashmir. Even if voices are raised in international forms they dub those people as if
they were Islamists. We are really fighting for the struggle of people of Kashmir who are
suffering genocide and carnage, how can we close our eyes to that. Seven decades have passed
and we have a policy, the government of Pakistan has a policy as far as Kashmir is concerned,
but in my opinion, it suffers from inertia. We have not been able to achieve much in reality.
The thing is we talk a lot and there are rhetoric’s on Kashmir and we feel sorry for them, have

solidarity for them but we are not moving ahead.

Why we are not moving ahead is a matter for consideration of government, the committee on
Kashmir has not done much whether now or previously we have to think what the wrong is.
When I talk of GANHRYI, it is one of the remedies which I have been proposing “GANHRI:
Global Alliance of National Human Rights Institutions”.
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These institutions all over the world really come through the test of Paris principles, which
means they are independent bodies independent of all administrative controls in the countries
they are created. The present number in GANHRI is 117, but joining a GANHRI in Geneva
you must show that you fulfil Paris principles and you are given accreditations whether A or
B. At the moment we have no body in Pakistan that can fulfil that criterion. Presently our
national commission is captured by bureaucracy through manipulations at the level of the
parliamentary committee and a bureaucrat instead of Judge is required by law and is now its
chairman but it doesn’t have accreditation and it cannot go and speak for anything in Geneva

during March session of the UN where GANHRI is also going to play its role.

So, this is one of the remedies | have been suggesting to was that we use the national institutions
of human rights for purposes of pressure on India and I have always been pleading that let’s
write to them, these 117 at least who have accreditation and can speak at the GAHRI conference
in Geneva and they should be aware of the carnage in Kashmir. Many of them won’t even
know especially from Latin America what is Kashmir and what is the problem over there. The
government of Pakistan has published a Dossier which is a very important document where
our organization LFK has also helped in collecting facts. If we distribute that Dossier and more
literature about the atrocities in Indian occupied Kashmir to at least those 117 members of
GANHRY, it is going to be very helpful. Our body should visit Geneva during the March session
of the UN, and distribute those dossiers and reports about atrocities in Kashmir, and must ask
the GANHRI members to plead to their respective Governments to put pressure on India to
stop the carnage and to go for action which was pledged by India at the initial stages in 1948
and subsequently 1982 and so on. And to not be a defaulter and remove their army from
Kashmir. This is one Remedy that we can go and do in the March session of this year 2022
because there is other no other body in Pakistan which can do it and our national commission
is neither accredited nor has the capacity nor does it fulfil the Paris principles. India will always

raise that issue that this body does not fulfil the Paris principles hence cannot be taken as legit.

Policy Suggestions

So, what are the remedies we can look for, there are two remedies I have been suggesting:

1. R2P: The Responsibility to Protect — known as R2P — is an international norm that
seeks to ensure that the international community never again fails to halt the mass
atrocity crimes of genocide, war crimes, ethnic cleansing and crimes against humanity.
The concept emerged in response to the failure of the international community to
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adequately respond to mass atrocities committed in Rwanda and the former Yugoslavia
during the 1990s. The International Committee on Intervention and State Sovereignty

developed the concept of R2P during 2001.

The question arose when people are suffering carnage and war crimes and countries do
not go or cannot go to the ICJ, an individual cannot go there nor the non-state enterprise,

what should be done?

These states and UN have a responsibility to protect people of the world in the matters
of human rights and protection of Human Rights. The answer was given and it was said
that UN has responsibility to respect protection and protect people who are suffering
carnage, atrocities or any sort of Human Rights violation under an occupying force.
This principle has been successfully implemented in Somalia and Palestine, so why
can’t we go. Its adjudicatory process where the petition is put before Secretary-General
of UN under Charter’s Article 99 of the UN. Then the SG is obliged to put it before the
UNSC because it is Security Council’s obligation to see that there is order in the world.
Kashmir is also a nuclear flashpoint all the time, Security Council can constitute a
commission to visit conflict zone IOJK or a tribunal can be formed as was provided for

Yugoslavia.

Invocation of Universal jurisdiction:

A territory accepts that extra territorial acts are tried in their courts, for support we have
American law of 1999. This can be done in United States which is the best place to do

it and will make huge impact.

A German court recently sentenced Anwar Raslan, a Syrian colonel to life in prison for
crimes against humanity in a historic trial. He was linked to the torture of over 4,000
people in Syria's civil war in a jail known as "Hell on Earth".

LFK and Stoke White, in January, filed a lawsuit invoking the principle of Universal
Jurisdiction against Indian war criminals at war crimes unit of Metropolitan court in
UK.

We need to do more in order to make a huge influence and make the international

community aware of the atrocities and carnage people of Kashmir are facing and asks
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the members of GANHRI to plead with their respective Governments to hold India

accountable for the atrocities they have done in Kashmir.

Professor Dr. Nazir Hussain

The second speaker for the session was Prof Dr Nazir Hussain, former Dean Faculty of

Social Sciences QAU.

No human rights organization denies the right to self-
determination. International Human rights organizations like
Human Rights Watch have said that Kashmir is on the verge of
genocide, and there is no denying this fact. Being a realist, |
believe in power, might being the power, have power Kashmir
would never be liberated and unless the power is exercised. Dr
Nazir Hussain

By design and DNA, I am a Kashmiri. Nobody denies, no human rights organization denies
the right of self-determination. Even the Human Rights Watch has said a couple of years ago
that Kashmir is on the verge of genocide, there is no denying, the fact. I'm a realist and 1
believe in the power, might is power, until and unless you don’t exercise power, Kashmir

cannot be freed.

Who says that the UN does not recognize Kashmir as a disputed territory?

Who says international NGOs are not recognizing Kashmir as a disputed territory?

India was at the verge of knees twice, once in 1991 but we couldn’t capitalize because the
armed struggle had just started, and secondly in 2002 when there was a crisis of some board
who wanted to take over the land for Hindus but unfortunately neither the Pakistani government
nor the Pakistani institutions nor the international organizations went ahead to help Kashmiris.
Justice Chowhan has provided legal opportunities and legal ways, this should be one of the

methods, ways mechanism tools but other than what.

I had requested the then honourable President Mr. Masood Khan when I was heading the
department of international relations at Quaid-e-Azam University Islamabad. I told him to
sponsor just 20 students from Indian occupied Kashmir, I will teach them here I will give them
an MPhil degree and let them go abroad to 20 universities of the world. They would have been
ambassadors of Kashmir. Once we say any general, bureaucrat, any justice it’s not the voice of
Kashmiri’s, they are automatically being termed as the Pakistani’s doing, that could have been
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legal most opportune, the rightest way of spreading the voice of people of Kashmir but
unfortunately 2 have years passed, nothing has happened.

Second, we could not capitalize on the power of diaspora even our diaspora is not synergized,
they are in different groups, you call it Brussels, London, USA, it’s lobbying. The United States
of America is promoting India to fight against China, they wouldn’t listen to your law or to
your weak voices. We have stopped a very major avenue of resistance within Indian occupied

Kashmir.

Today you would not find a single soul inside occupied Kashmir who is ready to sacrifice for
you and the ground realities have changed tremendously. Kashmir has been constitutionally,
forcefully occupied by India; non-locals are being settled there. 90,000 Indians got citizenship
/ state subject of IOJK within one go. Entire Indian occupied Kashmir’s political leadership is
incarcerated, so with these ground realities how can we achieve the objectives. One must go
for the out of the box solutions, some of which have been provided by Justice Ali Nawaz

Chowhan.

Policy Suggestions:

1. Firstly, to invite the Kashmiri students here, educate them and send them abroad to
fight the case of Kashmir; and
2. Synergize the diaspora. Until you don’t do this, your voices will remain just the voices

and wouldn’t be heard.

Mr Muzammil Ayyub Thakur, President, World Kashmir Freedom Movement

The next speaker for the session was Mr Muzammil Ayyub Thakur, President, World
Kashmir Freedom Movement. Mr Muzammil spoke through the video link and lauded the
efforts of Legal Forum for Kashmir for their efforts in bringing justice to Kashmiris through
Lawfare and initiating a tangent step towards liberating the people of Kashmir and

exemplifying the resistance, the determination and resolve of the people of Kashmir.

Recognition of efforts of the Kashmiris on the ground and those in
the diaspora who risk everything every day for the right to self-
determination. Muzammil Ayyub

Legal Forum for Kashmir — LFK created an unprecedented landmark moment in Kashmir’s
history by filing a lawsuit through Stoke White against war crimes in Indian Occupied
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Kashmir. I applaud the entire team of LFK, especially those in the occupied Kashmir who have
risked their lives and of their families such as Ahsan Untoo to bring justice to the people of

Kashmir through Lawfare, taking a tangible step towards liberating the people of Kashmir.

Kashmiris are facing occupation, subjugation and repression.
Kashmiris are being blinded, raped, murdered, used as human
shields, tortured, and buried in mass graves. . Muzammil Ayyub

Expecting Human Rights Watchdogs to expose India isn’t enough, it’s only one aspect of any
freedom movement. Beyond that is the demand to end Indian violations, the reversal of its
settler colonialism and demographic changes, the demilitarization, restoration of civil liberties.
Unfettered access for international observers and most importantly their recognition that
Kashmir is a disputed territory leading to the implementation of a free and fair plebiscite, which

offers the people of occupied Kashmir their right of self-determination.

Whatever is happening in Kashmir is not happening in your neighbourhood, it’s not happening
at your doorstep, it’s happening to you inside your home. There is a need for having clarity of
understanding and recognizing the urgency of the situation. India’s endgame is not Indian
occupied Kashmir, it isn’t even Pakistan, neither is it Afghanistan. They believe in Akhand
Bharat - a pan Hindu nation stretching as far as Saudi Arabia. This is not just a war against
Kashmir or Pakistan, this is a war against Islam. An attempt by Hindutva radical terrorists to

annihilate and eradicate the Muslim identity.

It’s incumbent upon us to organize as our enemies have done so efficiently, methodically and
sustainably. We not only need to counter every Indian overture but also to pre-empt their
actions and dilute their attempts. Empower indigenous Kashmiris in IOJK, as India has shifted
its strategy particularly in the age of 5" Generation Warfare to give rise to new young
generation who whitewash Indian crimes and obfuscate the true narrative and the sentiments

of the ground.

While Kashmiris regularly raise the Pakistani flag in the heart of Srinagar in front of a
staggering number of Indian Occupying forces. India needed thousands upon thousands of
troops to provide security to those who raised the Indian flag at the same location which only

lasted one hour.

When the ground has been on the frontlines, defending its people, defending Pakistan, it’s high

time we step up. The commitment of Pakistan is unquestionable, today’s event is a testament
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to the strategy to bring Kashmiris forward, to represent the indigenous Kashmiri struggle for
right to self-determination, negating the Indian propaganda through their puppets to confuse

the masses.

We cannot give our enemies the opportunity to malign our true representation of the ground
sentiments, which is why grassroots level intellectual warfare must be conducted by the
Kashmiri resistance diaspora. The ground has suffered enough and they now look towards us.
Those of us who have been privileged in freedom, we must step up. The defence of Kashmir is
the defence of Pakistan, and strengthening of Pakistan is the strengthening of Kashmir’s
liberation movement against India. Identify those who are committed, prepared to sacrifice,

and are connected to the ground. 1 promise you that Kashmir banega Pakistan.

Barrister Sundas Malik, Human Rights Activist

The next speaker was Barrister Sundas Malik, Human Rights Activist.

Hold India accountable Aiding and abetting of terrorism in
Pakistan can be through 13 Terrorism suppression conventions and
jurisdiction of International Court of Justice needs to be invoked.
Pakistan has the capacity to hold India accountable and responsible
for their interference in the territory of Pakistan. Barrister Sundas
Malik

This presentation shall examine the principals of Aiding and Abetting, the principals of Non-
Interference and Non- Intervention; along with the Terrorism Suppression Conventions and the
principle of state responsibility under the ambit International Law and jurisdiction of ICJ. It
shall also examine the scope of legal recourses available to PAKISTAN against the

aforementioned malicious activities.

The principal of Aiding and Abetting is established in the case of The Prosecutor v Randovan
at the ICTY Trial Chambers. The crime of Aiding and Abetting only relies on the element of
‘acts or omissions specifically directed to assist, encourage or lend moral support to the
perpetration of a certain crime. This support must have substantial effect upon the perpetration

of the crime (which is a fact-based inquiry’.

It needs to be noted that there is no requirement of a cause — effect relationship between the
conduct of the Aider and Abettor and the commission of crime or that such conduct served as

a condition precedent to the commission of a crime. In other words, the ‘Actus Reus’ of Aiding
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and Abetting a crime may occur before during our after the principal crime has been

perpetrated. (Prosecutor v Vajudin Popovic Case).

Similarly, the principal of Non- Intervention under Article 2.4 of the UN Charter; includes but
is not limited to threat or use of force against the territorial integrity or political independence

of any state.

Oppenheim further clarifies that “the interference must be forcible or dictatorial or otherwise
coercive, in effect depriving the state intervened against, of control over the matter in question”.
However, Interference has a separate status then intervention, as in the case of intervention as
in the case of numerous U.S state interventions; may be represented as the notion of

“Responsibility to Protect”.

Pakistan in 2020 released a Dossier citing ‘irrefutable evidence’ against Indian involvement in
the conduction of terroristic activities against Pakistan. From sponsoring banned organisations
such as TTP (Tehreek Taliban Pakistan), JA (Jamatul Ahrar) and ANBLP (Allah Nazar Baloch
Liberation Army), to training, equipping and facilitating terrorist operations inside Pakistan,

India has been repeatedly exposed by Pakistan for its sabotage strategies.

More than 13 Conventions also known as ‘Terrorism Suppression Conventions” (TSC) have
been established with the view of ensuring that individual actors are held responsible for the
crimes committed. The only recourses available thus remains to be; the invocation of

responsibility and the adoption of counter measures.

The International Court of Justice and its jurisdiction over state responsibility will generally
depend on the scope of the TSCs. The Bosnia Genocide Case although imperfect, established
a promising bases for the jurisdiction of ICJ in the matter of state sponsored or state supported
terrorism. As a result of the Court’s expansive interpretation of the obligation to prevent, the
TSCs—drafted with a view to ending impunity for international terrorism committed by natural
persons—might also be the vehicle for judicial determinations of a state’s responsibility for
such offences. As the TSCs are very widely ratified, including by states consistently associated
with sponsorship and support of international terrorism, the promise of peaceful settlement of
disputes inherent in the Court’s jurisdiction is more likely to be actualized under the TSCs than
if the injured state were required to rely on jurisdiction pursuant to an optional clause

declaration.
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Pakistan has the capacity, whether they do it or not depends on the governments, to hold
accountable and responsible for the interference in the territory of Pakistan. Everyone is
familiar with the interference of India in Balochistan, we see that the genesis of interference
always comes out from Pakistan’s interest in Kashmir. Hence, I say that when I speak about
takmeel-e-Pakistan, the issue of Balochistan cannot be resolved without the resolution of the
Kashmir issue and the issue of Kashmir cannot be resolved without the resolution of
Balochistan issue. Information is the key, Integration through education is a key. We first need
to lobby and take this case internationally. We have so far failed to present this case

internationally and nationally as well.

Being a Kashmiri myself, I don’t want right of self-determination, I want a free and fair

plebiscite where I can choose to accede with Pakistan like I am meant to.

Dr Nazir Gilani, President Jammu and Kashmir Council for Human Rights JKCHR

The next speaker of the session was Dr Nazir Gilani, President Jammu and Kashmir

Council for Human Rights JKCHR.

OnJan 15, 1948 government of India surrendered the agreement
of October 27, 1947 at United States. The character of
provisional accession with Kashmir changed in Jan 1948 at the
request of Indian government, so there is no original accession.
Dr Nazir Gilani

At the very outset I wish to commend the team that has framed the discussion template. The

topic, allocated to me has used the word “Vicious Design of Right-Wing Group in IOJK”.

As an acknowledgement of the thoughtfulness of this team I wish to point out that the interest
of RSS in Jammu and Kashmir dates back to 20 December 1931 when RSS volunteers took
out a procession in support of Hindu Ruler of Kashmir and his army on the streets of Lahore

and against the Muslims of Kashmir, who had suffered a massacre on 13 July 1931.

RSS remained loyal to its viscous design and it took them 83 years when they succeeded to
dupe the Muslim leadership in Kashmir and entered into a power sharing arrangement with
PDP in March 2015. It was a historic mistake of PDP to assist BJP to find a foothold in the
governance in Kashmir. PDP declined to structure an Alliance with the local parties and keep

BJP out.
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A similar mistake was made by Prime Minister of Jammu and Kashmir in March 1959, when
he rescinded the Entry Permit (VISA) requirement for an Indian citizen to visit any part of the
State. The concession to grant Permit Free entry was unlawful and against the UN Security
Council Resolution of 30 March 1951, because the Prime Minister was elected from only a part

of the territory and his authority lacked in the representative character.

In order to find the “Remedies under UN Charter to defeat the Viscous Design of Right-Wing
Group in IOJK, the first and the most important step is to correct our belief that India is
unassailable in the sphere of international diplomacy or in the parts of Kashmir under its
control. The rise of militancy in 1990 and the formation of a political alliance in 1990 is a proof

that India has a serious challenge to its rule, which has degenerated into an occupation.

Government of India has engaged with the political leadership of Kashmir and has negotiated
a cease fire with the fighters of Kashmir. India was ruled by viscous designs and our politics
failed to set-its compass right and our militancy did not have enough understanding of a

military science. Even then the two components prevailed for a good number of years.

If we had a better understanding of RSS Viscous Design and a reliable understanding of UN
template on Kashmir, we could have baffled India by adding a fresh viscosity to our programme

of action and taken it to a higher level. We dithered but we are there to correct ourselves.

India is not unassailable if we use the UN template on Kashmir. We have three UN reports on
the situation in IOJK. The two reports of UN High Commissioner for Human Rights of June
2018, July 2019 and the third report of UN Secretary General of May 2018.

Government of India remains a subject of 17 recommendation in these two reports and one
important recommendation has been made to UN Human Rights Council. The third report by
UN Secretary General makes a reference to the use of minor Kashmiris by security forces to
spy for them. It constitutes a war crime. The option available to us is to follow upon these
recommendations. OHCHR and Human Rights Council are created by UN General Assembly
and the non-compliance by India needs to be duly reported to UN GA. The use of minors to
spy referred to by the UN SG should be taken up with the UN Secretary General under article

99 and reported to the International Criminal Court in Hague.

Government of Azad Kashmir and Government of Pakistan need to engage sympathetic and

credible NGOs and Think Tanks who could challenge the Indian membership of UN under
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articles 3, 4, 5 and 6 of UN Charter. These articles set out the qualifications for membership

and reasons for expulsion for a persistent violation of the Principles of UN Charter.

The recommendation 17 in the OHCHR Reports to “Fully respect the right of self-
determination of the people of Kashmir as protected under international law” attracts article

1(2) of the UN Charter for “equality of people” and “Right of people to self-determination”.

We should act as an all-time perfect weather-cock and steer our ship faster and ahead of Indian
ship. For example, India was an Asia Pacific Candidate for the non-permanent membership of
the Security Council. At the time of proposing India for the seat it did qualify under article 142
of Rules of Procedure of the General Assembly.

But after the Indian action of 5 August 2019 in Kashmir, “India loaded upon itself a grave
offence” according to UN template on Kashmir and attracted Rule 143 and Article 23,
paragraph 1 of UN Charter. India attracted a disqualification. Pakistan should not have held
back and offered an undue advantage to India. A challenge would have been legitimate. Three
UN Reports would have strengthened a case against India and caused her either a defeat or a

huge embarrassment. It did not happen?

We have to shake the Indian confidence and its undeserved clout at the international level. The
Republic of Nicaragua has successfully taken The United States of America to ICJ. America
itself had prepared itself to take India to ICJ on Kashmir in August 1951. We need to acquire
the US Document titled “Kashmir Dispute: Future Action” prepared for this purpose.

UN template is the sheet-anchor of Kashmir case. We may need to seek the help of Netherlands,
which has argued at the 611th Meeting of UN SC that there are “Solemn agreements between
India and Pakistan” and “The party that would dare to violate an agreement thus reached would
load upon itself a very grave offence against the other party, against the UN and against the

right of the people of Jammu and Kashmir to self-determination”.

Netherlands has also argued that, “The lack of agreement therefore, does not concern this right
of self-determination, it concerns the ways and means and procedures to establish the
conditions for a fair expression of the will of the people of the State of Jammu and Kashmir
who want to make their choice free from any kind of intimidation”. (566th SC Meeting on 10

November 1951).
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We need to seek help from France on the basis of her argument at the 539th Meeting of SC
held on 30 March 1951. France has argued that, “Resolutions of 13 August 1948 and 5
January, to which we must always return because they won the express agreement of both India
and Pakistan. If the parties are unable to reach agreement on the plan submitted to them,
provision is made for arbitration, and, to make assurance doubly sure, arbitration is to be
carried out by an arbitrator or panel of arbitrators appointed not by a political body but by

the President of International Court of Justice.” (Policy Suggestion)

United States of America has argued that UN SC has a Positive Duty in Kashmir dispute and
“unless the parties are able to agree upon some other solution, the solution which was
recommended by the Security Council should prevail.” We need to explore and build on the

Positive Duty of SC.

Canada has argued for the need to “afford security to the peoples of Jammu and Kashmir under
some authority which will be recognised by everyone concerned as strictly impartial: and, most
important, to provide for a Plebiscite of the people in which all of them will be permitted to

express without fear or favour their wishes as to the future government of the State.”

We need to follow upon the Indian request made at the 608th Meeting of UNSC on 8§
December, that India was ready to reduce its forces to a minimum of 21,000 forces and that

“this force will have no supporting arms such as armour or artillery.”

In addition, there is an urgent need to revisit the Pakistan Proposal made at the 761st Meeting

of SC on 16 January 1957 of a UN Force. Pakistan proposal of sending a UN Force into

Kashmir was further endorsed by Australia, Cuba, United Kingdom and Northern Ireland and
United States of America in Resolution S/3787 dated 14 February 1957.

It is never too late, to make amends. There is no room for any further lapses. We have to hang
on to the UN template on Kashmir. It has defined the people as an inclusive and has highlighted

the 4 components of Kashmir case, that is, “rights, dignity, security and self-determination.”

Policy Suggestion

We need to sensitise OHCHR in reference to paragraph 40 of its report on the number of Indian
security forces and a massive change in the number of Indian forces after 5 August 2021.

OHCHR could be asked to reconcile this paragraph with the restraints placed on the behaviour,
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number and location of these Indian forces as contained in Para 2 © (i), (ii), (iii) of UN SC
Resolution 47 of 215 April 1948 and the four duties specified for these forces in the letter of
27 October 1947, before their admission into Kashmir.

We have a strong case and a broad constituency of support. The strength of Kashmir case is
flagged by China at the 765th Meeting of the UN SC held on 24 January 1957. (Paras 68 and
69). It is unfortunate and an error of judgement that we did not address Kashmir at the UN SC

from November 1965 to September 1996, for about 32 years.

Ms. Farzana Yaqoob, Former Minister AJK

The next speaker was Ms. Farzana Yaqoob, Former Minister AJK.

It is urgent to organize discourse on Kashmir issue and to
reiterate the Indian genocide and carnage in IOJK. Now is the
high time to counter India on all fronts be it legal, diplomatic,
political or academic. Farzana Yaqoob

She underscored that the responsibility of telling the world what is going in IOJK lies solely
on the Kashmiris particularly those in AJK and the diaspora. She also lauded Legal Forum for
Kashmir - LFK for the filing of Suit against Indian war criminals at the Metropolitan Court’s
war crimes unit in UK, while adding that the appointment of investigation officer in Zia

Mustafa’s case has infused hope fresh in the people of IOJK.

I want to remind you it is very important for us to sit together and discuss this issue. It is very
important to talk about this issue because we don’t want ourselves and everyone else to forget

this issue.

It is quite possible that the old things might be discussed in those round table conferences but
all the participants may put the same old idea or opinion in an advanced way which can be

much more effective than it has been before.

I thank all the organizers for this new sort of change they have come up with. We know
government of Pakistan and its people stand with and we really appreciate that but even today
when we come around youngsters or students at any level unfortunately and heavy heartedly,

they don’t know the importance of Kashmir and what exactly is the issue of Kashmir.
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We need more and bright, intelligent youngsters from Kashmir to represent this important issue
on international level. The recent development from Stoke White and Legal Forum for Kashmir

has induced new hope in Kashmiris, they are ready to sacrifice their everything for this issue.

There is so much that we can do, and we must do. The responsibility of telling the world as to
what is going on IOJK lies solely on the people Kashmir. This issue wholly depends on
Kashmiris themselves Pakistan is just advocating the issue for Kashmiris. Kashmiris need to
take a front. We often complain there is not much data available on the issue of Kashmir but if
we look for it on google or other social media platforms, we will find plenty of data on
genocide, war crimes, torture and much more that has been happening is Kashmir since many

decades.

Kashmiris in IOJK are being killed and maimed, they are under constant threat from the
occupying forces, and their families are under threat. Lets’ not push them to file cases against
Indian war criminals, we must do as much as is possible from AJK and from Kashmiris who

are outside the conflict zone.

Kashmir centric organizations share monthly based data about the atrocities India is doing in
illegally occupied Jammu and Kashmir. We must move ahead and start working and become

the voice of Kashmiris which has been suppressed by the occupying regime.
Policy Suggestions

1. Legal Recourse
Legal recourse and other remedies must be availed to hold India accountable for its
atrocities and war crimes in IOJK.

2. Awareness through the Social Media
In the era of 5™ Generation warfare, we need to write good articles and surface the
content on social media that does not facilitate the interests and propaganda of India in

Kashmir. We will Insha’ Allah win this battle we just need to hold onto it.
Lt Gen Naeem Khalid Lodhi

Firstly, I want to state that Kashmiri’s are fighting war of Pakistan which means we are already
in a state of war, so there is question of whether we are going for a war not. What Kulbushan
Yadadav had been doing, what is happening Balochistan if you consider it as a part of war
then there is no option or excuse for us not fighting a war that has been subdued on us. We
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should put our words very politely on national level when it comes to the issue of Kashmir,
people who are working for the same cause and unite within the national level to achieve the
desired goals internationally, we need not to criticize one another even on national level it

affects the whole cause in a long run.

We should not give up our anchor on UN resolutions, we need to hold the grounds until talks
begin and negotiate on the best terms, the principle of negotiation is that we done give up the
foundations we don’t go with the second line of defence from the very beginning. Everyone
knows how India has begun with demographic changes and has already issued domicile to the
outsiders, Pakistan should ask UN to have a population census in both parts of Kashmir be it
AJK or IOK. India will for sure resist it but it will be termed a good gesture by Pakistan and

will serve as a good image for Pakistan in the international community.

Policy Suggestions

1. Partial Plebiscite

I also suggest that we should ask UN to have a partial plebiscite in the places it is
possible for now, why don’t we use this route and have a partial plebiscite in the
presence of international observers in Gilgit Baltistan and see what percentage of people

want to stay with Pakistan after than we can think about AJK.

2. Government in Exile

There should be a government in exile; by government in exile I don’t mean to have
some seats in AJK but government in exile make any difference when the government
in exile is bases in any European country instead of AJK, it will have some serious

impact in the international community.

3. Kashmiri Youth Training

Pakistan can openly train Kashmiri youth militarily on the basis that India every second
day says that they will attack on AJK and merge AJK with India, on those basis,
Pakistan can train Kashmiri youth and own that they are being trained for their defence
and everyone has a right to defend themselves. We need to answer India in the exact

same way they have been doing with us
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Lt Gen Amjad Shoaib

India is currently working on two levels, primarily they are working on changing the
demographic structure, and in case, in the future, they ever need to go for a plebiscite they want
the Hindu majority in the region to serve their goals. Secondly, they are creating new
constituencies in the south of the Pir-Panjal range where they are creating a Hindu majority
constituency to have Hindu majority representatives, Hindu dominated government, Hindu

Chief Minister.

India has been successfully holding elections in IOJK and trying to portray as if everything is
normal in the occupied territory. A handful of Kashmiris have been working hand in glove with

the Indian authorities to whitewash the atrocities being committed in IOJK.

Currently, we have a legislative assembly in AJK where we have given pointless representation
of valley 1, valley 2, valley 3, and so on, why shouldn’t it be Srinagar, Budgam, Pulwama etc.
instead. Since there is no elected government in IOJK, the Kashmiris have been denied political
leadership and space as well. We should invite the actual Kashmiris from the Kashmiri diaspora
to elect and nominate them to represent instead of the people who have no face on both sides

of Kashmir.

West is very sensitive about Human rights, but we need to sensitize the people of the west so
they can pressurize their respective governments and policymakers to take actions against India

which has crossed all levels of gross human rights violations in occupied Kashmir.

Policy Suggestions

1. Weneed to involve people from occupied Kashmir and Pakistan to serve the cause who
are currently living in any western country until and unless we sensitize the people to
pressurize their respected governments there won't be any progress until then.

2. We should set up an online portal for the people of Indian occupied Kashmir where

they would participate in the online voting, it will be a huge development regionally.

Barrister Qamar Sabzwari, Vice Chairman, Islamabad Bar Council

Barrister Qamar Sabzwari said that the there is a criminal silence on part of the international
community and the international institutions, and they have failed to address the Kashmir issue

for so long. They just try to brush it under the carpet and are not serious about resolving this
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longstanding conflict. We Pakistanis have been raising voice along with the Kashmiri people
for their right to self-determination. Along with that, myself being a strong believer in non-
violence and the rule of law, I again seek whatever the International Law be it Rome Statute,
Hague Laws, International Court of Justice, International Criminal Court, must be implemented

in Kashmir.
Policy Suggestion

We need to invigorate the legal approach, for that legal fraternity has to be strengthened in
Pakistan as well as within the diaspora of IOJK. We can take up the case before International
Court of Justice (ICJ) for their advisory opinion and also by invoking the principle of Universal
Jurisdiction, as has been done in case of Zia Mustafa and Ahsan Untoo, by filing a lawsuit
against India jointly by Legal Forum for Kashmir (LFK) and Stoke White law firm before the

war crimes unit of Metropolitan court in UK.
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Kashmir Gallery
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Media Highlights

ATROCITY CRIMES, CONSTITUTIONAL ONSLAUGHT, AND GENOCID
MAN
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Media Coverage
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A Right Delayed is a Right Denied.
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